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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the code
reviser's office during the pertinent filing period. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence within an issue's material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS OF
HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.04 RCW) or the
Higher Education Administrative Procedure Act (chapter 28B.19 RCW) may be distinguished by the size and style of
type in which they appear.

(a) Proposed rules are those rules pending permanent adoption by an agency and are set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

(c) Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.04.058 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;

(ii) deleted material is ((lined-out-and-bracketed-between-doubteparentheses));

(b) Complete new sections are prefaced by the heading NEW SECTION;

(¢) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA or the HEAPA does not
necessarily conform to the style and format conventions described above. The headings of these other types of material
have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to
the code reviser's office.

5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules take effect thirty days after the rules and the agency order adopting
them are filed with the code reviser's office. This effective date may be delayed, but not advanced, and a
delayed effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the-code reviser's office and remain effective for a maximum
of ninety days from that date.

(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser's office for purposes of clarification or correction or to show the source or his-
tory of a document is enclosed in brackets [].

7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of each
issue.
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WSR 89-12-010
ADOPTED RULES

COMMISSION ON JUDICIAL CONDUCT
[Filed May 26, 1989)

Shown below are the recently adopted revised rules of
the Commission on Judicial Conduct. These rules are
promulgated under the rule-making authority of the
Commission on Judicial Conduct, as authorized in Arti-
cle IV, Section 31 of the Washington State Constitution.
Pursuant to RCW 34.08.020, please publish them in the
next available State Register and in the upcoming Vol-
ume 0 of the Revised Code of Washington.

Esther Garner
Executive Director

COMMISSION ON JUDICIAL CONDUCT RULES
(CICR)

REVISED AND ADOPTED MAY 5§, 1989
TABLE OF RULES

RULE 1. SCOPE AND TITLE
(a) Scope.
(b) Title.
(c) Supreme Court Rules.

RULE 2. DEFINITIONS
RULE 3. ORGANIZATION OF THE COMMISSION

(a) Officers.

(b) Executive Director and Staff.
(c) Meetings.

(d) Quorum.

(e) Alternates
RULE 4. CONFIDENTIALITY OF PROCEEDINGS

(a) Generally.

(b) Waiver by Judge.

(¢) Public Proceedings.

(d) Release of Information.

(e) Notice to Complainant.

(f) Release of Information to Bar Association, Judi-
cial Appointive Authority or Law Enforcement
Agencies.

(g) Contempt.
RULE 5. PRELIMINARY INVESTIGATION

(a) Complaints of Misconduct or Disability.
(b) Distinguished from Appeal.
(c) Screening of Complaint.

(d) Commission Determination.
RULE 6. INITIAL PROCEEDINGS

(a) Conduct of Initial Proceedings.
(b) Notification of Investigation.

(c) Judge's Response.

(d) Order for Medical Examination.
(e) Result of Initial Proceedings.

(f) Stipulations.
RULE 7. STATEMENT OF CHARGES

(a) Generally.
(b) Decision to File Statement of Charges.
(c) Form of Statement of Charges.

(d) Answer.
RULE 8. FACT-FINDING HEARING

(a) Public Hearing.
(b) Scheduling Hearing.
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RULE 9. DISQUALIFICATION OF FACT-FINDER
(a) Disqualification of Member or Master.
(b) Challenge for Cause.

(c) Peremptory Challenge.
RULE 10. PROCEDURAL RIGHTS OF JUDGE

(a) Generally.
(b) Compliance with Ethics Advisory Opinion.
(c) Transcripts.

(d) Witness Fees.
RULE 11. GUARDIAN AD LITEM
RULE 12. DISCOVERY PROCEDURE BEFORE FACT-
FINDING

(a) Request for Witnesses and Documents.
(b) Discovery.
(c) Disclosure by Commission's Counsel.

(d) Prehearing Motions.
RULE 13. AMENDMENTS TO STATEMENT OF CHARGES OR
ANSWER
RULE 14. PROCEDURE AT FACT-FINDING HEARING

(a) Order of Presentation.

(b) Commission Represented by Counsel.
(c) Rules of Evidence.

(d) Standard of Proof.

(e) Presiding Officer.

(f) Failure to Answer or Appear.

(g) Verbatim Record. -

(h) Media Coverage.
RULE 15. REPORT OF FACT-FINDER

(a) When Fact-Finder Other Than Commission.
(b) Objections.

(c) No Objections Filed.

(d) Objections Filed.

(e) Commission Modification.
RULE 16. COMMISSION DECISION

(a) Commission Sitting As Fact—Finder.

(b) Decision.

(c) Use of Prior Action.

(d) Notice To Judge.

(e) Motion for Reconsideration and Objections to
Record.

(f) Finality of Decision.

(g) Notice of Commission Decision.
RULE 17. ADDITIONAL EVIDENCE
RULE 18. SUPREME COURT PROCEDURES

(a) Certification to Supreme Court.
(b) Temporary Suspension.
(c) Record for Supreme Court Review.

(d) Remand from the Supreme Court.
RULE 19. INFORMAL DISPOSITION
RULE 20. REINSTATEMENT OF ELIGIBILITY
RULE 21. EXTENSION OF TIME
RULE 22. SERVICE

(a) Service on Judge.
(b) Service on Commission.

(c) When Service Accomplished.
RULE 23. RULE ADOPTION, AMENDMENT, OR REPEAL

(a) Generally.

(b) Petition.

(c¢) Commission Review.
(d) Rule Adoption.

(e) Notice to Petitioner.

RULE 1. SCOPE AND TITLE
(a) scopPk. These rules apply to proceedings before the

Commission on Judicial Conduct created by Article 1V,
Section 31, of the Constitution of the State of
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Washington, implemented by chapter 2.64 RCW and
delegated in part by Discipline Rules for Judges (DRJ).
These rules govern the procedure for considering com-
plaints that a judge has violated a rule of judicial con-
duct, or has a disability which is permanent or likely to
become permanent and which seriously interferes with
the performance of judicial duties.

(b) TITLE. These rules shall be known as the Commis-
sion on Judicial Conduct Rules and may be abbreviated
as CJCR.

(c) SUPREME COURT RULES. Supreme Court considera-
tion of Commission on Judicial Conduct recommenda-
tions is governed by the Discipline Rules for Judges
(DRJ) adopted by the Supreme Court.

RULE 2. DEFINITIONS

In these rules,

(a) "Admonishment”, when issued by the commission,
means a written informal disposition of a complaint
consented to by the judge which cautions the judge not
to engage in certain proscribed behavior and may con-
tain agreed corrective action to be taken by the judge.
(See DRJ 1(d) and 12.)

(b) "Chairperson” includes the acting chairperson.

(c) "Commission" means the Commission on Judicial
Conduct.

(d) "Complaint" means a statement or communica-
tion alleging facts which may upon investigation lead to
a finding of judicial misconduct or disability.

(e) "Fact-Finder" means the commission, or at the
discretion of the commission, a three-member subcom-
mittee consisting of any members or alternates of the
commission or a master.

(f) "Hearing”" means a meeting for the purpose of
taking evidence and conducted by a fact—finder.

(g) "Judge" means a judge or justice and includes
justices of the supreme court, judges of the court of ap-
peals, judges of the superior court, judges of any court
organized under Titles 3, 35, or 35A RCW, judges pro
tempore, court commissioners and magistrates. The term
includes full-time and part-time judges and judges who
have been or have not been admitted to the practice of
law in Washington.

(h) "Master" means a person appointed by the com-
mission to hear and take evidence with respect to
charges against a judge.

(i) "Meeting” means a meeting of the commission for
any purpose other than the taking of evidence for fact—
finding.

(j) "Member" means a member of the commission
and includes alternates acting as members.

(k) "Party" means the judge or the commission.

(1) "Reprimand”, when issued by the commission, is
an informal action of the commission, consented to by
the judge, finding that the judge's conduct is unaccept-
able but correctable and does not require a formal rec-
ommendation for discipline to the Supreme Court. (See
DRJ 1(d) and 12.)

(m) "Statement of Charges" means the formal charge
of judicial misconduct or disability filed by the commis-
sion and forming the basis for a fact—finding hearing.

(4]
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(n) "Verified Statement” means a sworn statement
which includes facts showing that a judge may have vio-
lated a rule of judicial conduct or may be suffering a
disability that seriously interferes with the performance
of judicial duties and is or is likely to become
permanent.

RULE 3. ORGANIZATION OF THE COMMISSION

(a) ofFriCERS. The commission shall elect from its
members a chairperson, a vice—chairperson, and secre-
tary, each of whom shall serve a term of two years or
until they cease to be members of the commission,
whichever period is shorter. The vice—chairperson shall
act as chairperson in the absence of the chairperson. In
the absence of both the chairperson and the vice—chair-
person, the members present may select a temporary
chairperson.

(b) EXECUTIVE DIRECTOR AND STAFF. The commission
will hire an executive director and such other personnel
as necessary for the effective performance of the com-
mission's duties and the exercise of its powers.

(C) MEETINGS.

(1) Meetings of the commission shall be held at the
call of the chairperson or the written request of four
members of the commission.

(2) The commission may conduct meetings by tele-
phone conference call.

(d) QuoruM. Five members must be present for the
transaction of business by the commission. A final deci-
sion of the commission, other than a decision recom-
mending discipline or retirement, must be supported by
a majority of the members present. A final decision rec-
ommending discipline or retirement in any form must be
supported by five members of the commission.

(e) ALTERNATES. The chairperson will call upon an al-
ternate member selected by the appropriate appointing
authority to serve in the place of a member whenever a
member is disabled, disqualified, or unable to serve. The
chairperson shall announce when an alternate member is
serving in the place of a commission member.

RULE 4. CONFIDENTIALITY OF PROCEEDINGS

(a) GENERALLY. Except as provided in this rule and in
Rules 7 and 8, the fact that a complaint has been made,
or a statement has been given to the commission and all
papers and matters submitted to the commission and
proceedings conducted pursuant to these rules, shall be
confidential. However, the person filing a complaint or
giving a statement to the commission is not prohibited
by these rules from informing any third party, or the
public generally, of the factual basis upon which a com-
plaint is based, or a statement is given.

(b) WAIVER BY JUDGE. After a verified statement is
filed with the commission, the initial proceedings remain
confidential. The judge may thereafter waive confidenti-
ality of the fact that there is a commission investigation.

(c) puBLIC PROCEEDINGS. The statement of charges
alleging judicial misconduct shall be available for public
inspection. The fact—finding hearing before the commis-
sion, a subcommittee of the commission or a master
shall be open to the public.
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(d) RELEASE OF INFORMATION. The commission may,
with due consideration for the interests of the judge,
make a public statement regarding complaints concern-
ing the judge which would otherwise be confidential in
the following circumstances:

(1) If public statements that charges are pending be-
fore the commission are substantially unfair to a judge.

(2) If a judge is publicly associated with violating a
rule of judicial conduct or with having a disability, and
the commission, after a preliminary investigation has
determined there is no basis for further proceedings or
for a recommendation of discipline or retirement.

(e) NOTICE TO COMPLAINANT. After final commission
action on a complaint, the commission will disclose to
the person making a complaint that after an investiga-
tion of the charges (i) the commission has found no basis
for action by the commission against the judge, (ii) the
commission has determined that the matter involved le-
gal issues over which it has no jurisdiction, and involves
no misconduct or disability, (iii) the commission has
taken appropriate corrective action, or (iv) the commis-
sion has filed a recommendation with the Supreme Court
for the discipline or retirement of the judge. The name
of the judge, in the discretion of the commission, shall
not be used in written communication to the
complainant.

(f) RELEASE OF INFORMATION TO BAR ASSOCIATION,
JUDICIAL APPOINTIVE AUTHORITY OR LAW ENFORCE-
MENT AGENCIES. The commission may, in its discretion,
release information to the Washington State Bar Asso-
ciation, American Bar Association, a judicial authority,
any judicial appointive, selection or confirmation author-
ity, or to law enforcement agencies when required in the
interests of justice, or to maintain confidence in the se-
lection of judges or administration of the judiciary. The
person to whom the information relates may, in the
commission's discretion, be informed of any information
released.

(g) conTEMPT. Unless otherwise permitted by these
rules, no person shall disclose information obtained by
that person during commission proceedings or from pa-
pers filed with the commission. Any person violating
confidentiality rules may be subject to contempt
proceedings.

RULE 5. PRELIMINARY INVESTIGATION

(a) COMPLAINTS OF MISCONDUCT OR DISABILITY. Any
organization, association, or person, including a member
of the commission, may make a complaint of judicial
misconduct or disability to the commission. A complaint
may be made orally or in writing.

(b) DISTINGUISHED FROM APPEAL. The commission
will not recommend the discipline of a judge for the ex-
ercise of discretion in making findings of fact, reaching a
legal conclusion, or applying the law as the judge under-
stands it.

(c) SCREENING OF COMPLAINT. Upon receipt of a
complaint not obviously unfounded or frivolous, the ex-
ecutive director shall make a prompt, discreet, prelimi-
nary investigation and evaluation. Failure of a person
making the complaint to supply requested additional in-
formation may result in dismissal of that complaint. On
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every complaint received, the executive director shall
make a recommendation to the commission as to wheth-
er to commence initial proceedings.

(d) coMmissiON DETERMINATION. If the commission
determines to commence initial proceedings, the person
making the complaint may be requested to file a verified
statement with the commission. If a verified statement is
not filed by the person making the complaint, the execu-
tive director shall prepare and file a verified statement.
Initial proceedings will begin upon filing of a verified
statement.

RULE 6. INITIAL PROCEEDINGS

(a) CONDUCT OF INITIAL PROCEEDINGS. The executive
director will supervise the investigation.

(b) NOTIFICATION OF INVESTIGATION. The judge who
is the subject of initial proceedings will be notified by the
commission within 7 days after the filing of a verified
statement. The judge shall also be advised of the nature
of the complaint with sufficient specificity to permit an
adequate response which may, in the commission's dis-
cretion, include a copy of the verified statement. The
judge shall further be advised that these proceedings are
confidential and that the judge has the right to waive the
confidentiality of the fact that an investigation is pro-
ceeding. In its discretion, the commission may disclose to
the judge the name of the individual making the com-
plaint or verified statement.

(c) JUDGE's RESPONSE. The judge shall be afforded a
reasonable opportunity in the course of the initial pro-
ceedings to present such matters as he or she may
choose.

(d) ORDER FOR MEDICAL EXAMINATION. If the initial
proceedings concern a judge who may be suffering a
possible physical and/or mental disability which may
seriously impair the performance of judicial duties, the
commission may order a judge to submit to physical
and/or mental examinations at commission expense. The
failure or refusal of a judge to submit to physical and/or
mental examination ordered by the commission may, in
the discretion of the commission, preclude the judge
from presenting the results of other physical and/or
mental examinations on his or her own behalf.

(e) RESULT OF INITIAL PROCEEDINGS. (1) If the com-
mission determines that there are insufficient grounds for
further commission proceedings, the judge and the per-
son making the complaint will be so notified.

(2) If the commission determines that probable cause
exists that the judge has violated a rule of judicial con-
duct or may be suffering from a disability that seriously
interferes with the performance of judicial duties and is
permanent or is likely to become permanent, the com-
mission may order the filing of a statement of charges
pursuant to Rule 7 or may informally dispose of the
matter pursuant to Rule 19.

(f) sTIPULATIONS. After initial proceedings and when
prior approval is given by the commission, either the ex-
ecutive director or counsel retained by the commission
may enter into a proposed stipulation of facts and/or
discipline with the respondent judge. Such a stipulation
may contain the imposition of terms and conditions and
such other provisions as may appear appropriate. If a
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stipulation is not adopted by the commission, it shall be
of no force and effect.

RULE 7. STATEMENT OF CHARGES

(a) GENERALLY. The commission may file a statement
of charges alleging the violation of a rule of judicial
conduct or the disability of a judge that is or is likely to
become permanent. The statement of charges will be
served on the judge within 7 days after filing of the
statement of charges in the commission's office and shall
after service be available to the public.

(b) DECISION TO FILE STATEMENT OF CHARGES. When
a statement of charges is filed, no further factual infor-
mation shall be considered by the commission prior to a
fact—finding hearing unless notice is given to both par-
ties. The executive director will continue to assist com-
mission counsel.

(C) FORM OF STATEMENT OF CHARGES. The statement
of charges will state in ordinary and concise language
the basis for commission action and the facts supporting
the statement of charges. The statement of charges shall
also inform the judge that he or she may file a written
answer to the charges as provided in paragraph (d).

(d) ANsWER. The judge may file with the commission
an answer to the statement of charges. The answer must
be filed within 14 days after service of the statement of
charges on the judge. If the judge does not file a written
answer, a general denial will be entered on behalf of the
judge. The statement of charges and the answer shall be
the only pleadings required. Once filed, the answer shall
be available to the public.

RULE 8. FACT-FINDING HEARING

(a) PUBLIC HEARING. Upon filing of a statement of
charges, a public hearing will be scheduled at a location
selected by the commission. All papers, files and records
made part of the record at the hearing shall be public.

(b) SCHEDULING HEARING. The executive director will
set a time and place for the public hearing to be held no
later than 42 days after the time for answer has expired
or after the answer is filed, whichever is earlier. The
judge will be given at least 14 days notice of the hearing
which will include the name or names of the fact—finder
and the presiding officer, if any.

RULE 9. DISQUALIFICATION OF FACT-FINDER

(a) DISQUALIFICATION OF MEMBER OR MASTER. A
member of the commission or a master must disqualify
himself or herself in any proceedings involving his or her
own conduct or alleged disability. A member of the
commission or a master must disqualify himself or her-
self if he or she cannot impartially consider the state-
ment of charges against a judge.

(b) CHALLENGE FOR CAUSE. A judge may file an affi-
davit challenging for cause any member or a master who
the judge believes will not impartially consider the
statement of charges. The affidavit must be filed within 7
days after notice of the fact—finding hearing. The com-
mission will decide any challenge for cause if the mem-
ber or master does not disqualify himself or herself.

(c) PEREMPTORY CHALLENGE. A judge may file one
peremptory challenge against one member of the com-
mission. The challenge must be filed within 7 days after

[6]
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notice of a fact—finding hearing. If the judge has unsuc-
cessfully challenged a member for cause, any perempto-
ry challenge against that member must be filed within 3
days after service of notice of the determination of the
challenge for cause.

RULE 10. PROCEDURAL RIGHTS OF JUDGE

(a) GENERALLY. The judge has a right to notice of the
complaints concerning the judge which have been found
by the commission to warrant initial proceedings. The
judge shall have the right and reasonable opportunity at
a fact-finding hearing to defend against the allegations
in the statement of charges by the introduction of evi-
dence. The judge has the privilege against self—incrimi-
nation. The judge may be represented by counsel and
may examine and cross-examine witnesses. The judge
has the right to testify or not to testify on his or her own
behalf. The judge has the right to issuance of subpoenas
for the attendance of witnesses to testify or produce evi-
dentiary matters. The judge has the right to a prompt
resolution of the allegations in the statement of charges.

(b) COMPLIANCE WITH ETHICS ADVISORY OPINION. A
judge's compliance with an opinion by the Ethics Advi-
sory Committee shall be considered by the commission
as evidence of good faith.

(c) TRANSCRIPTS. The judge will be provided, without
cost, a copy of any report of proceedings prepared by the
commission. The judge may, in addition, have all or any
portion of the testimony in the proceedings transcribed
at his or her own expense. .

(d) witNEss FEES. All witnesses shall receive fees and
expenses in the amount allowed by law. Expenses of
witnesses shall be borne by the party calling them, un-
less the commission determines that the imposition of
costs and expert witness fees would work a financial
hardship or injustice upon the judge and orders that
those fees be reimbursed.

RULE 11. GUARDIAN AD LITEM

If it appears to the commission at any time during the
proceedings that the judge is not competent to act, or if
it has been previously judicially determined that the
judge is not competent to act, the commission will ap-
point a guardian ad litem for the judge unless the judge
already has a guardian who will represent the judge's
interests. In the appointment of a guardian ad litem,
consideration may be given to the wishes of the members
of the judge's immediate family. The guardian or
guardian ad litem may claim and exercise any right and
privilege and make any defense for the judge which the
judge could have claimed, exercised, or made if compe-
tent. Any notice to be served on the judge will also be
served on the guardian or guardian ad litem.

RULE 12. DISCOVERY PROCEDURE BEFORE FACT-
FINDING

(a) REQUEST FOR WITNESSES AND DOCUMENTS. Upon
written demand, the opposing party will disclose within 7
days thereof, with a continuing obligation thereafter, the
following:

(1) names and addresses of all witnesses whose testi-
mony that party expects to offer at the hearing,
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(2) a brief summary of the expected testimony of each
witness,

(3) copies of signed or recorded statements of antici-
pated witnesses, and,

(4) copies of documents which may be offered. Wit-
nesses or documents not disclosed may be excluded.

(b) piscovery. The taking of depositions, the re-
questing of admissions and all other procedures author-
ized by Rules 26 through 37 of the Superior Court Civil
Rules are available upon stipulation of the parties or
upon prior permission of the master or presiding officer.
A request for discovery shall be granted, unless the
master or presiding officer determines that the request if
frivolous, will create an undue burden on the party, or
will result in undue delay.

(c) DISCLOSURE BY COMMISSION'S COUNSEL. The com-
mission's counsel shall disclose to the judge any material
or information within his or her knowledge which tends
to negate the complaints against the judge or mitigate
the degree of discipline which may be imposed.

(d) PREHEARING MOTIONS. The judge or counsel for
either party may make prehearing motions to the desig-
nated presiding officer, who may make rulings or defer
rulings to the commission. Motions shall be in writing
and shall be filed and served on the opposing party. The
responding party shall be allowed five days from service
to respond, unless the time is shortened by the presiding
officer for good cause. Motions will be promptly decided
by written order filed in the commission office. Motions
will be decided on the written materials submitted unless
the presiding officer requests argument, which may be
heard by conference telephone call.

RULE 13. AMENDMENTS TO STATEMENT OF CHARGES OR
ANSWER

The fact—finder, at any time prior to the conclusion of
the hearing, or the commission, at any time prior to its
decision, may allow or require amendments to the state-
ment of charges or the answer. The statement of charges
may be amended to conform to the proof or set forth
additional facts, whether occurring before or after the
commencement of the hearing. Except for amendments
to conform to the proof at a fact-finding hearing, if an
amendment substantially affects the nature of the
charges, the judge will be given reasonable time to an-
swer the amendment and prepare and present a defense
against the new matter raised.

RULE 14. PROCEDURE AT FACT-FINDING HEARING

(a) ORDER OF PRESENTATION. The order of presenta-
tion shall be in the same manner as in civil cases in su-
perior court.

(b) COMMISSION REPRESENTED BY COUNSEL. The case
for the commission shall be presented by counsel re-
tained by the commission.

(c) RULES OF EVIDENCE. The Rules of Evidence (ER)
as applicable in civil proceedings shall govern the fact—
finding hearing.

(d) STANDARD OF PROOF. Any finding that the judge
has violated a rule of judicial conduct or that the judge
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has a disability which is or is likely to become perma-
nent and which seriously interferes with the performance
of judicial duties must be supported by clear, cogent and
convincing evidence.

(e) PRESIDING OFFICER. Unless the fact-finding hear-
ing is before a master, the chairperson may appoint a
member to be presiding officer or to rule on motions and
objections made during the hearing. If the hearing is be-
fore the commission, a member may appeal a ruling to
the commission members present. A majority vote will
determine the motion.

(f) FAILURE TO ANSWER OR APPEAR. The failure of a
judge to answer or to appear at the hearing or to submit
to a mental or physical examination required by the
commission will not prevent the commission from
proceeding.

(g) VERBATIM RECORD. Unless the judge and the com-
mission stipulate to a different record, a verbatim record
will be made and kept of the fact-finding hearing. The
commission shall determine whether the verbatim record
will be by court reporter or electronic recording device.

(h) MEDIA COVERAGE. Canon 3 (A)(7) shall be fol-
lowed for media participation in public hearings.

RULE 15. REPORT OF FACT-FINDER

(a) WHEN FACT-FINDER OTHER THAN COMMISSION.
The fact—finder, when other than the entire commission,
shall prepare a report containing a brief statement of the
procedure followed and the proposed findings of fact,
conclusions of law, and a recommendation with respect
to the issues presented at the fact—finding hearing. The
report and verbatim record shall be filed in the commis-
sion office within 35 days after the hearing. The report
and record shall be served on the parties within 14 days
thereafter. The original fact-finder may request the pre-
vailing party to prepare the findings of fact and conclu-
sions of law.

(b) OBIECTIONS. A party may file with the commission
a statement of objections to the report of the fact—finder.
The statement shall set forth all objections to the report
and state reasons therefor. The objections must be filed
with the commission and served on the opposing party
within 14 days after service of the report on the party.

(c) No oBJECTIONS FILED. If no statement of objec-
tions to the report of the fact—finder is filed within the
time provided in paragraph (b), the report may be
adopted without argument.

(d) oBiecTiONs FILED. If a statement of objections is
timely filed, the commission may schedule oral argu-
ment, or consider the matter on the record along with
briefs of the parties. The parties shall be given at least
14 days written notice of the time and place for
argument.

(e) COMMISSION MODIFICATION. If the commission
proposes to modify or reject the original fact-finder's re-
port, the commission shall schedule a time for oral ar-
gument on the record along with briefs of the parties.
The parties shall be given at least 14 days written notice
of the time and place for argument.
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RULE 16. COMMISSION DECISION

(a) COMMISSION SITTING AS FACT-FINDER. When the
commission serves as fact—finder, it will file a decision
including findings of fact, conclusions of law, and a rec-
ommendation with respect to the issues presented at the
fact—finding hearing. The prevailing party may be re-
quested to prepare the findings of fact and conclusions of
law. The commission's decision will be served upon the
judge pursuant to CJCR 16(d). Any motions for recon-
sideration or objections shall be timely filed in accord-
ance with CJCR 16(e).

(b) pEcisioN. Only upon the affirmative vote of at
least five members will the commission recommend dis-
cipline or retirement of a judge or effect an informal
disposition pursuant to CJCR 19. The commission's de-
cision will include written findings of fact, conclusions of
law, a recommendation and any record to be filed with
the Supreme Court. The commission may adopt the re-
port of the original fact—finder, in whole or in part, by
reference. To vote on a matter, a nonsitting member
must consider the verbatim record and any report of a
fact—finder. Any commission member may file a dissent.

(c) USE OF PRIOR ACTION. Upon finding misconduct or
disability, in determining appropriate disposition, the
commission shall consider previous actions taken con-
cerning the judge.

(d) NOTICE TO JUDGE. The commission's decision will
be served upon the judge and his or her counsel of
record within 14 days after the decision is filed in the
commission's office.

(€) MOTION FOR RECONSIDERATION AND OBJECTIONS
TO RECORD. A party may file objections to the record or
a motion for reconsideration of the commission decision
within 14 days after the decision and record have been
served. Objections will be determined by the chairperson
or, in his or her discretion, by the commission.

(f) FINALITY OF DECISION. The commission decision is
final 14 days after service unless a motion for reconsid-
eration or objection is earlier filed. If a motion for re-
consideration or objection is denied, the decision is then
final. If either the motion for reconsideration or objec-
tion is granted, the reconsidered decision is final when
filed in the commission's office.

(2) NOTICE OF COMMISSION DECISION. When the deci-
sion is final, the commission will notify the person mak-
ing the complaint of its decision.

RULE 17. ADDITIONAL EVIDENCE

The commission may order a public hearing for the
taking of additional evidence at any time before its deci-
sion is final. The order will set the time and place of the
hearing and will specify the matters on which the addi-
tional evidence is to be taken. A copy of the order shall
be served upon the judge at least 14 days prior to the
date set for hearing. The hearing will be conducted in
the manner provided in Rules 8 through 16.

RULE 18. SUPREME COURT PROCEDURES

(a) CERTIFICATION TO SUPREME COURT. Within 14
days after the decision is final, a commission decision
recommending the discipline or retirement of a judge
will be filed in the Supreme Court and served on the
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judge. The notice of the decision served on the judge .
shall state the date the decision was filed in the Supreme
Court and shall specify the period during which the
judge may challenge the commission recommendation as
provided in DRJ 2.

(b) TEMPORARY SUSPENSION. If the commission rec-
ommendation is that the judge be removed, the judge
shall be suspended, with salary, from that judicial posi-
tion effective upon filing the recommendation with the
Supreme Court; such suspension with pay to remain in
effect until a final determination is made by the Su-
preme Court.

(¢) RECORD FOR SUPREME COURT REVIEW. The chair-
person shall certify the record of commission proceed-
ings to the Supreme Court, having transmitted to the
judge those portions of the record required by DRJ 4.

(d) REMAND FROM THE SUPREME COURT. If the Su-
preme Court remands a case, the commission will pro-
ceed in accordance with the order on remand.

RULE 19. INFORMAL DISPOSITION

A violation of a rule of judicial conduct which in the
view of the commission does not warrant a recommen-
dation to the Supreme Court for discipline, may be dis-
posed of by a proposal to the judge for a public admon-
ishment or reprimand. (See DRJ 1(d) and 12.) The pro-
posal will provide whether acceptance of the proposal
may be considered as an admission of misconduct by the
judge. If the judge accepts the proposal in writing within
14 days after service of the proposal, a letter of admon-
ishment or reprimand will be issued and no further ac-
tion will be taken by the commission. If the judge ac-
cepts the proposal, the person making the complaint
shall be notified of the action taken by the commission .
and shall be provided with a copy of the public admon-
ishment or reprimand. If the judge does not accept or
fails to respond to the proposal, proceedings will
continue.

RULE 20. REINSTATEMENT OF ELIGIBILITY

A former judge whose eligibility for judicial office had
been removed by the Supreme Court may file with the
commission a petition for reinstatement of eligibility.
Rules 4, 8 through 18 and 20 through 22 apply to com-
mission review of a petition for reinstatement of eligibil-
ity. The commission will recommend to the Supreme
Court in writing that the former judge should or should
not be reinstated to eligibility to hold judicial office as
provided in DRJ 11.

RULE 21. EXTENSION OF TIME

Upon a showing of good cause the chairperson or
fact-finder may extend the time within which an act
must be done under these rules.

RULE 22. SERVICE

(a) SERVICE ON JUDGE. A statement of charges under
Rule 7 shall be served on a judge in person, unless the
judge cannot be found within the state. If the judge
cannot be found, the statement of charges may be served
by mail addressed to the judge's last known business and
residence addresses. All other papers in commission pro-
ceedings may be served on a judge in person or by mail.
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If counsel has appeared for a judge, papers, other than a
statement of charges, may be served on counsel in lieu of
service upon the judge.

(b) SERVICE ON COMMISSION. Service of papers on the
commission shall be given by delivering or mailing the
papers to the commission's office.

(c) WHEN SERVICE ACCOMPLISHED. If service is by
mail, a paper is timely served if mailed within the time
permitted for service. If a paper is served by mail, a time
period dependent on the service begins to run 3 days af-
ter the paper is mailed.

RULE 23. RULE ADOPTION, AMENDMENT OR REPEAL

(a) GENERALLY. The commission may adopt, amend,
or repeal a rule on its own motion or on a petition of any
person.

(b) pETITION. The petition must set out the proposed
rule, or amendments to any existing rule, in full. The
petition must also include reasons in support of the
request.

(c) commMissioN REVIEW. The executive director shall
recommend to the commission whether to adopt, amend,
or repeal a rule as requested in a petition. The chairper-
son may order a public hearing for further consideration
of the petition.

(d) RULE ADOPTION. The commission will order the
publication of any proposed rule modification for written
public comment before taking final action to adopt,
amend, or repeal a rule in the official advance sheets of
the Washington Reports and the Washington State
Register. Adopted rules will be submitted to the Code
Reviser for publication where other court rules are pub-
lished in the Revised Code of Washington and to the
Reporter of Decisions for publication in the official codi-
fication of Washington court rules.

(e) NOTICE TO PETITIONER. The commission will noti-
fy the petitioner of its final action within a reasonable
time after disposition of the petition.

WSR 89-13-001
NOTICE OF PUBLIC MEETINGS
SOUTH PUGET SOUND
COMMUNITY COLLEGE
[Memorandum—June 8, 1989]

The board of trustees of South Puget Sound Community
College District 24 will hold a special meeting, Monday,
June 12, 1989, beginning at 3:00 p.m. in the Boardroom,
South Puget Sound Community College, 2011 Mottman
Road S.W., Olympia, WA. The trustees plan to discuss
and take action on the 1989-90 college operating
budget.

Action is expected to be taken as a result of the special
meeting.

Under RCW 42.30.110, an executive session may be
held for the purpose of receiving and evaluating com-
plaints against or reviewing the qualifications of an ap-
plicant for public employment or reviewing the perform-
ance of a public employee; consultation with legal coun-
sel regarding agency enforcement actions or actual or
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potential agency litigation; considering the sale of [or]
acquisition of real estate; and/or reviewing professional
negotiations.

No action will be taken as a result of the executive
session.

WSR 89-13-002
ADOPTED RULES
DEPARTMENT OF LICENSING
(Board of Medical Examiners)
[Order PM 850—Filed June 8, 1989—Eff. September 30, 1989]

Be it resolved by the Washington State Board of
Medical Examiners, acting at Seattle, Washington, that
it does adopt the annexed rules relating to:

New  WAC 308-52-630 Practice of medicine—Surgical
procedures.

New  WAC 308-52-640 Noncertified physician assistant—Sur-
gical assistant.

New  WAC 308-52-650 Basic surgical assistant duties.

New  WAC 308-52-660 Surgical assistant—Utilization and
supervision.

New  WAC 308-52-670 Surgical assistant qualifications effective

January 1, 1990.

This action is taken pursuant to Notice No. WSR 89—
09-067 filed with the code reviser on April 19, 1989.
These rules shall take effect at a later date, such date
being September 30, 1989.

This rule is promulgated pursuant to RCW 18.71A-
.020 and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED June 2, 1989.

By Barbara S. Schneidman, M.D.
Vice—Chair

NEW SECTION

WAC 308-52-630 PRACTICE OF MEDICINE—
SURGICAL PROCEDURES. The following duties
constitute the practice of medicine under chapters 18.71
and 18.71A RCW if performed by persons who are not
registered, certified, or licensed by an agency of the state
to perform these tasks when utilized by surgeons as as-
sistants and are not otherwise exempted by RCW
18.71.030:

(1) Assisting surgeons in opening incisions by use of
any surgical method including laser, scalpel, scissors, or
cautery;

(2) Assisting surgeons in closing of incisions by use of
suture material, staples, or other means;

(3) Controlling bleeding with direct tissue contact by
the clamping and tying of blood vessels, cautery, and
surgical clips;

(4) Suturing or stapling tissue; and

(5) Tying of closing sutures in any tissues.
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NEW SECTION

WAC 308-52-640 NONCERTIFIED PHYSI-
CIAN ASSISTANT-SURGICAL ASSISTANT. (1)
Any persons performing the tasks outlined in WAC
308-52-630 who are not licensed, registered, or certified
by an agency of the state to perform those tasks must
register with the board of medical examiners as a non-
certified physician assistant-surgical assistant hereinaf-
ter referred to as a surgical assistant.

(2) The board establishes the following standards for
program approval for surgical assistants.

(3) The board shall require the completion of the fol-
lowing board approved program prior to December 31,
1989, for those applying to register as surgical assistants.
Those seeking registration shall submit with their appli-
cation the following:

(a) Documented proof of 4,000 hours of experience or
2,000 surgical cases as first assistants to surgeons on
major surgical procedures within the five years immedi-
ately preceding the date of application for registration;

(b) Letters of reference from three practicing sur-
geons licensed in the state of Washington;

(c) Letters of reference from the hospital(s) in which
the applicant trained or assisted the surgeons; ’

(d) The surgical assistant performs only those tasks
which have been authorized by the board; and

(e) Document eight college level academic hours of
anatomy and physiology or other didactic equivalence as
approved by the board.

NEW SECTION

WAC 308-52-650 BASIC SURGICAL ASSIST-
ANT DUTIES. The surgical assistant who is not eligible
to take the NCCPA certifying exam shall:

(1) Function only in the operating room as approved
by the board;

(2) Only be allowed to close skin and subcutaneous
tissue, placing suture ligatures, clamping, tying and clip-
ping of blood vessels, use of cautery for hemostasis un-
der direct supervision;

(3) Not be allowed to perform any independent surgi-
cal procedures, even under direct supervision, and will be
allowed to only assist the operating surgeon;

(4) Have no prescriptive authority; and

(5) Not write any progress notes or order on hospital-
ized patients.

NEW SECTION

WAC 308-52-660 SURGICAL ASSISTANT—-

UTILIZATION AND SUPERYVISION. (1) Utilization
plan. The application for registration of a surgical as-
sistant must include a detailed plan describing the man-
ner in which the surgical assistant will be utilized. Such
utilization plan shall specify which surgical assistant
tasks set forth in WAC 308-52-650 will be performed
by the surgical assistant.

(2) Limitations, geographic. No surgical assistant
shall be utilized in a place geographically separated from
the institution in which the assistant and the supervising
physician are authorized to practice.
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(3) Responsibility of supervising physician(s). Each
surgical assistant shall perform those tasks he or she is
authorized to perform only under the supervision and
control of the supervising physician(s), but such supervi-
sion and control shall not be construed to necessarily re-
quire the personal presence of the supervising physician
at the place where the services are rendered. It shall be
the responsibility of the supervising physician(s) to in-
sure that:

(a) The operating surgeon in each case directly super-
vises and reviews the work of the surgical assistant. Such
supervision and review shall include remaining in the
surgical suite until the surgical procedure is complete;

(b) The surgical assistant, at all times when meeting
with patients, wears an identifying badge in a prominent
place on his or her person identifying him or her as a
surgical assistant (noncertified physician assistant);

(c) The surgical assistant does not advertise himself or
herself in any manner which would tend to mislead the
public or patients as to his or her role.

NEW SECTION

WAC 308-52-670 SURGICAL ASSISTANT
QUALIFICATIONS EFFECTIVE JANUARY 1,
1990. Individuals applying to the board under chapter
18.71A RCW after December 31, 1989, shall be re-
quired to have graduated from a board approved pro-
gram and be NCCPA examination eligible.

WSR 89-13-003
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 89—42—Filed June 8, 1989]

I, Joseph R. Blum, director of the Department of
Fisheries, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to personal use
rules.

1, Joseph R. Blum, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is the defined area in the permanent
WAC's is not sufficient to protect the upstream migrat-
ing salmon milling below the dam. Local patrol officers
have requested the area be expanded. There is inade-
quate time to promulgate permanent regulations.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 75.08.080
and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.
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APPROVED AND ADOPTED June 5, 1989.
By Joseph R. Blum
Director

NEW SECTION

WAC WAC 220-57-16000Y COLUMBIA RI-
VER. Notwithstanding the provisions of WAC 220-57-
160, effective immediately until further notice, the fol-
lowing are closed waters:

(1) Rocky Reach, Rock Island and Wanapum Dams —
waters between the base of the downstream side of these
dams to points 400 feet downstream of the dams.

(2) Priest Rapids Dam — waters between the upstream
line of Priest Rapids Dam downstream to the boundary
markers 400 feet below the fishways on each side of the
river.

WSR 89-13-004
ADOPTED RULES
DEPARTMENT OF FISHERIES
[Order 89-44—Filed June 8, 1989]

I, Joseph R. Blum, director of the Department of
Fisheries, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to commercial
fishing rules.

This action is taken pursuant to Notice No. WSR 89—
09-080 filed with the code reviser on April 19, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated pursuant to RCW 75.08.080
and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 7, 1989.

By Joseph R. Blum
Director

AMENDATORY SECTION (Amending Order 86—
191, filed 11/26/86)

WAC 220-20-017 COMMERCIAL SALMON
LICENSES—RENEWAL. The license application
deadline for ((198%)) commercial salmon licenses is
December 31((;198%)).

AMENDATORY SECTION (Amending Order 88-48,
filed 7/6/88)

WAC 220-22-030 PUGET SOUND SALMON
MANAGEMENT AND CATCH REPORTING AR-
EAS. (1) Area 4B shall include those waters of Puget
Sound easterly of a line projected from the Bonilla Point
light on Vancouver Island to the Tatoosh Island light,
thence to the most westerly point on Cape Flattery and
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westerly of a line projected true north from the fishing
boundary marker at the mouth of the Sekiu River.

(2) Area 5 shall include those waters of Puget Sound
easterly of a line projected true north from the fishing
boundary marker at the mouth of the Sekiu River and
westerly of a line projected true north from Low Point.

(3) Area 6 shall include those waters of Puget Sound
easterly of a line projected from the Angeles Point
Monument to the William Head light on Vancouver Is-
land, northerly of a line projected from the Dungeness
Spit light to the Partridge Point light, westerly of a line
projected from the Partridge Point light to the Smith Is-
land light, and southerly of a line projected from the
Smith Island light to vessel traffic lane buoy R to the
Trial Island light.

(4) Area 6A shall include those waters of Puget
Sound easterly of a line projected from the Partridge
Point light to the Smith Island light to the most north-
easterly of the Lawson Reef lighted buoys (RB 1 Qk FI
Bell) to Northwest Island to the Initiative 77 marker on
Fidalgo Island and westerly of a line projected from
Reservation Head on Fidalgo Island to West Point on
Whidbey Island.

(5) Area 6B shall include those waters of Puget Sound
southerly of a line projected from the Dungeness Spit
light to the Partridge Point light, westerly of a line pro-
jected from the Partridge Point light to the Point Wilson
light and easterly of a line projected 155° true from
Dungeness Spit light to Kulo Kala Point.

(6) Area 6C shall include those waters of Puget
Sound easterly of a line projected true north from Low
Point and westerly of a line projected from the Angeles
Point Monument to the William Head light on
Vancouver Island.

(7) Area 6D shall include those waters of Puget
Sound westerly of a line projected 155° true from
Dungeness Spit light to Kulo Kala Point.

(8) Area 7 shall include those waters of Puget Sound
southerly of a line projected true east—west ((from—thc))
through Sandy Point Light No. 2 (48 degrees, 47.2 min-
utes north latitude, 122 degrees, 42.7 minutes west lon-
gitude as per U.S. Coast Guard Light List No. 19880),
northerly of a line projected from the Trial Island light
to vessel traffic lane buoy R to the Smith Island light to
the most northeasterly of the Lawson Reef lighted buoys
(RB 1 Qk FI Bell) to Northwest Island to the Initiative
77 marker on Fidalgo Island, and westerly of a line pro-
jected from Sandy Point Light No. 2 to Point Migley,
thence along the eastern shore-line of Lummi Island to
Carter Point, thence to the most northerly tip of Vendovi
Island, thence to Clark Point on Guemes Island follow-
ing the shoreline to Southeast Point on Guemes Island,
thence to March Point on Fidalgo Island, excluding
those waters of East Sound northerly of a line projected
due west from Rosario Point on Orcas Island.

(9) Area 7A shall include those waters of Puget
Sound northerly of a line projected true east—west
((from—the)) through Sandy Point Light No. 2 (48 de-
grees, 47.2 minutes north latitude, 122 degrees, 42.7
minutes west longitude as per U.S. Coast Guard Light
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List No. 19880), terminating on the west at the interna-
tional boundary and on the east at the landfall on Sandy
Point.

(10) Area 7B shall include those waters of Puget
Sound westerly of a line projected 154 degrees true from

((
westernmost—tip—of)) Sandy Point Light No. 2 (48 de-

grees, 47.2 minutes north latitude, 122 degrees, 42.7
minutes west longitude as per U.S. Coast Guard Light
List No. 19880) to the landfall on Gooseberry Point,
easterly of a line projected from ((the—westernmost-tip
of)) Sandy Point Light No. 2 to Point Migley, thence
along the eastern shoreline of Lummi Island to Carter
Point, thence to the most northerly tip of Vendovi Is-
land, thence to Clark Point on Guemes Island following
the shoreline to Southeast Point on Guemes Island,
thence to March Point on Fidalgo Island, northerly of
the Burlington Northern railroad bridges at the north
entrances to Swinomish Channel and westerly of a line
projected from William Point light on Samish Island
28° true to the range light near Whiskey Rock on the
north shore of Samish Bay.

(11) Area 7C shall include those waters of Puget
Sound easterly of a line projected from William Point
light on Samish Island 28° true to the range light near
Whiskey Rock on the north shore of Samish Bay.

(12) Area 7D shall include those waters of Puget
Sound easterly of a line projected ((from—the—western=
most—tip—of)) 154 degrees true from Sandy Point Light
No. 2 (48 degrees, 47.2 minutes north latitude, 122 de-
orees, 42.7 minutes west longitude as per U.S. Coast
Guard Light List No. 19880) to the ((most—westerly
point-of)) landfall on Gooseberry Point and south of a
line projected true east from Sandy Point Light No. 2 to
the landfall on Sandy Point.

(13) Area 7E shall include those waters of Puget
Sound within East Sound northerly of a line projected
due west from Rosario Point on Orcas Island.

(14) Area 8 shall include those waters of Puget Sound
easterly of a line projected from West Point on Whidbey
Island to Reservation Head on Fidalgo Island, westerly
of a line projected from the light on East Point 340°
true to the light on Camano Island (Saratoga Pass light
#2, F1 Red 4 Sec) southerly of the Burlington Northern
railroad bridges at the north entrances to Swinomish
Channel and northerly of the state highway 532 bridges
between Camano Island and the mainland.

(15) Area 8A shall include those waters of Puget
Sound easterly of a line projected from the East Point
light on Whidbey Island 340° true to the light on
Camano Island (Saratoga Pass light #2, Fl Red 4 Sec),
northerly of a line projected from the southern tip of
Possession Point 110° true to the shipwreck on the op-
posite shore, southerly of the State Highway 532 bridges
between Camano Island and the mainland excluding
those waters of Area 8D.

(16) Area 8D shall include those waters of Puget
Sound inside and easterly of a line projected 225 degrees
from the pilings at old Bower's Resort to a point 2,000
feet offshore, thence northwesterly to a point 2,000 feet
off Mission Point, thence across the mouth of Tulalip
Bay to a point 2,000 feet off Hermosa Point, thence
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northwesterly following a line 2,000 feet offshore to the
intersection with a line projected 233 degrees from the
fishing boundary marker on the shore at the slide north
of Tulalip Bay.

(17) Area 9 shall include those waters of Puget Sound
southerly and easterly of a line projected from the Par-
tridge Point light to the Point Wilson light, northerly of
the site of the Hood Canal Floating Bridge, northerly of
a line projected true west from the shoreward end of the
Port Gamble tribal dock on Point Julia to the mainland
in the community of Port Gamble, southerly of a line
projected from the southern tip of Possession Point 110°
true to the shipwreck on the opposite shore and norther-
ly of a line projected from the Apple Cove Point light to
the light at the south end of the Edmond's breakwater at
Edwards Point.

(18) Area 9A shall include those waters of Puget
Sound known as Port Gamble Bay southerly of a line
projected true west from the shoreward end of the Port
Gamble tribal dock on Point Julia to the mainland in the
community of Port Gamble.

(19) Area 10 shall include those waters of Puget
Sound southerly of a line projected from the Apple Cove
Point light to the light at the south end of the Edmond's
breakwater at Edwards Point, westerly of a line project-
ed 233° true from the Acapulco Restaurant near
Shilshole Marina through entrance piling No. 8 to the
southern shore of the entrance to the Lake Washington
Ship Canal, westerly of a line projected 185° true from
the southwest corner of Pier 91 through the Duwamish
Head light to Duwamish Head, northerly of a true east—
west line passing through the Point Vashon light, easter-
ly of a line projected from Orchard Point to Beans Point
on Bainbridge Island, and northerly and easterly of a
line projected true west from Agate Point on Bainbridge
Island to the mainland.

(20) Area 10A shall include those waters of Puget
Sound easterly of a line projected 185° true from the
southwest corner of Pier 91 through the Duwamish
Head light to Duwamish Head.

(21) Area 10C shall include those waters of Lake
Washington southerly of the Evergreen Point Floating
Bridge.

(22) Area 10D shall include those waters of the
Sammamish River south of the State Highway 908
Bridge and Lake Sammamish.

(23) Area 10E shall include those waters of Puget
Sound westerly of a line projected from Orchard Point
to Beans Point on Bainbridge Island and southerly and
westerly of a line projected true west from Agate Point
on Bainbridge Island to the mainland.

(24) Area 10F shall include those waters of Puget
Sound easterly of a line projected 233° true from the
Acapulco Restaurant near Shilshole Marina through en-
trance piling Number 8 to the southern shore of the en-
trance to the Lake Washington Ship Canal and those
waters of the Lake Washington Ship Canal westerly of a
line projected from Webster Point true south to the Ev-
ergreen Point Floating Bridge including the waters of
Salmon Bay, the Lake Washington Ship Canal, Lake
Union and Portage Bay.
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(25) Area 10G shall include those waters of Lake
Washington northerly of the Evergreen Point Floating
Bridge, easterly of a line projected from Webster Point
true south to the Evergreen Point Floating Bridge and
those waters of the Sammamish River north of the State
Highway 908 Bridge.

(26) Area 11 shall include those waters of Puget
Sound southerly of a true east—west line passing through
the Point Vashon light, northerly of a line from Browns
Point to the Asarco smelter stack on the opposite shore
of Commencement Bay, and northerly of the Tacoma
Narrows Bridge.

(27) Area 11A shall include those waters of Puget
Sound southerly of a line from Browns Point to the
Asarco smelter stack on the opposite shore of Com-
mencement Bay.

(28) Area 12 shall include those waters of Puget
Sound southerly of the site of the Hood Canal Floating
Bridge and northerly and easterly of a line projected
from the Tskutsko Point light to Misery Point.

(29) Area 12A shall include those waters of Puget
Sound northerly of a line projected from Pulali Point
true east to the mainland.

(30) Area 12B shall include those waters of Puget
Sound southerly of a line projected from Pulali Point
true east to the mainland, northerly of a line projected
from Ayock Point true east to the mainland, and west-
erly of a line projected from the Tskutsko Point light to
Misery Point.

(31) Area 12C shall include those waters of Puget
Sound southerly of a line projected from Ayock Point
true east to the mainland and northerly and westerly of
a line projected from Ayres Point to the public boat
ramp at Union.

(32) Area 12D shall include those waters of Puget
Sound easterly of a line projected from Ayres Point to
the public boat ramp at Union.

(33) Area 13 shall include those waters of Puget
Sound southerly of the Tacoma Narrows Bridge and a
line projected from Green Point to Penrose Point and
northerly and easterly of a line projected from the Dev-
il's Head light to Treble Point, thence through lighted
buoy No. 3 to the mainland and westerly of the railroad
trestle at the mouth of Chambers Bay.

(34) Area 13A shall include those waters of Puget
Sound northerly of a line projected from Green Point to
Penrose Point.

(35) Area 13C shall include those waters of Puget
Sound easterly of the railroad trestle at the mouth of
Chambers Bay.

(36) Area 13D shall include those waters of Puget
Sound westerly of a line projected from the Devil's Head
light to Treble Point, thence through lighted buoy
Number 3 to the mainland, northerly of a line projected
from Johnson Point to Dickenson Point, northerly of a
line projected from the light at Dofflemeyer Point to
Cooper Point, easterly of a line projected from Cooper
Point to the southeastern shore of Sanderson Harbor,
easterly of a line projected from the northern tip of
Steamboat Island to the light at Arcadia to Hungerford
Point and southerly of a line projected true east-west
through the southern tip of Stretch Island.
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(37) Area 13E shall include those waters of Puget
Sound southerly of a line projected from Johnson Point
to Dickenson Point.

(38) Area 13F shall include those waters of Puget
Sound southerly of a line projected from the light at
Dofflemeyer Point to Cooper Point.

(39) Area 13G shall include those waters of Puget
Sound southerly of a line projected from Cooper Point to
the southeastern shore of Sanderson Harbor.

(40) Area 13H shall include those waters of Puget
Sound southwesterly of a line projected from the north-
ern tip of Steamboat Island to the light at Arcadia and
those waters easterly of a line projected 64° true from
Kamilche Point to the opposite shore.

(41) Area 13I shall include those waters of Puget
Sound southwesterly of a line projected 64° true from
Kamilche Point to the opposite shore.

(42) Area 13J shall include those waters of Puget
Sound northwesterly of a line projected from the light at
Arcadia to Hungerford Point.

(43) Area 13K shall include those waters of Puget
Sound northerly of a line projected true east-west
through the southern tip of Stretch Island.

AMENDATORY SECTION (Amending Order 8848,
filed 7/6/88)

WAC 22047-311 PURSE SEINE-—-SEASONS.
It is unlawful to take, fish for or possess salmon taken
with purse seine gear for commercial purposes except in
the following designated Puget Sound Salmon Manage-
ment and Catch Reporting Areas during the seasons
provided for hereinafter in each respective Management
and Catch Reporting Area:

Areas 4B, 5, 6, 6A, 6B, 6C, 7 and 7A — closed.

Area 6D — September ((18)) 17 through October
((29)) 28.

Area 7B — September ((¥2)) 11 through November
30.

Areas 7C and 7D - closed.

Area 7E - July ((24)) 23 through ((September—3))
August 19.

Area 8 — ((closed)) October 29 through November 18.

Area 8A - ((July—24)) September 11 through
November 30.

Area 8D - ((Futy—24)) September 24 through
November 30.

Areas 9 and 9A - closed.

Areas 10 and 11 — September 11 through November
30.

Areas 10A, 10C, 10D, 10E, 10F, 10G, and 11A -
closed.

Area 12 — ((October—23)) September 11 through
November ((19)) 30.

Area 12A — September ((4)) 11 through ((October
15)) November 30.

Area 12B — ((3uly—24)) September 11 through
November ((19)) 30.

Area 12C - ((Futy—24)) September 11 through
November ((27)) 30.

Areas 12D and 13 — closed.
((Area13A—="SeptemberH8-through-November-36:))
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Areas 13A, 13C, 13D, 13E, 13F, 13G, 13H, 131, 13],
13K and all freshwater areas — closed.

AMENDATORY SECTION (Amending Order 88-48,
filed 7/6/88)

WAC 220-47-312 PURSE SEINE—OPEN PERI-
ODS. It is unlawful to take, fish for or possess salmon
taken with purse seine gear except during the open peri-
ods hereinafter designated in the following Puget Sound
Salmon Management and Catch Reporting Areas:

Area 6D — 5:00 a.m. Sunday ((9/19)) 9/17 through
4:00 p.m. Friday ((16/28)) 10/27.

Area 7B — 5:00 a.m. Monday ((9/+2)) 9/11 through

4:00 p.m. Friday (('}67‘-2%)) 0[2
5:00 a.m. ((
chncsd-a'y—}-l'ﬁ)) Monday 10/30 through 4:00 p.m.

Friday 11/3;
5:00 a.m. ((

—8:00—p-m—daity;Monday—H77and
Fuesday1+1/8)) Monday 11/6 through 4:00 p.m. Friday
11/10.

((Area 8A—=5-60-am—9:00-p-m—Monday10/24;
. m—8: - 1)
Areas 10 and 11 — 5:00 a.m. — 9:00 p.m. Tuesday
((943)) 9/12;
5:00 a.m. — 9:00 p.m. Monday ((3/19)) 9/18;
5:00 a.m. — 9:00 p.m. Tuesday ((3/27)) 9/26;
5:00 a.m. — 9:00 p.m. ((Monday—16/3)) Tuesday

10/17;
5:00 a.m. — 9:00 p.m. daily Monday 10/23 and Tues-
day 10/24;

5:00 a.m. — 8:00 p.m. daily Tuesday ((+1/¥)) 10/31
and Wednesday 11/1.

Areas 12, 12A, and 12B - 5:00 am. - ((9:66pm:
Monday-107/24)) Tuesday 9/12; 5:00 a.m. — 9:00 p.m.
Monday 9/18;

5:00 a.m. — ((8:66)) 9:00 p.m. Monday 10/23; 5:00

a.m. to 8:00 p.m. Tuesday ((‘H‘/'l')) 10/31.

AMENDATORY SECTION (Amending Order 88-48,
filed 7/6/88)

WAC 220-47-313 PURSE SEINE—DAILY
HOURS. It is unlawful during any open day to take,
fish for or possess salmon taken with purse seine gear in
the following Puget Sound Salmon Management and
Catch Reporting Areas except during the daily open
hours hereinafter designated:

Area((s)) 6D ((and-7B)) from September ((+2)) 17 to
October ((27)) 26 — 24 hours per day.

Area 7B from September 11 to October 26 — 24 hours
per day.

Areas 6D and 7B on October ((28)) 27 — 12:01 a.m.
to 4:00 p.m. Pacific daylight time.

All other open areas — July ((24)) 23 through October
((29)) 28: 5:00 a.m. to 9:00 p.m. Pacific daylight time.
October ((30)) 29 through November 30: 5:00 a.m. to
8:00 p.m. Pacific > standard time.

AMENDATORY SECTION (Amending Order 8848,
filed 7/6/88)

WAC 220-47-401 REEF NET-—SEASONS. 1t is
unlawful to take, fish for or possess salmon taken with
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reef net gear for commercial purposes except in the fol-
lowing designated Puget Sound Salmon Management
and Catch Reporting Areas, during the seasons provided
for hereinafter in each respective area:

Areas 7 and 7A - September ((25)) 3 through
November 30.

AMENDATORY SECTION (Amending Order 8848,
filed 7/6/88)

WAC 22047-411 GILL NET—SEASONS. It is
unlawful to take, fish for or possess salmon taken with
gill net gear for commercial purposes except in the fol-
lowing designated Puget Sound Salmon Management
and Catch Reporting Areas during the seasons provided
for hereinafter in each respective fishing area:

Areas 4B, 5, 6, 6A, 6B, 6C, 7 and 7A — closed.

Area 6D — September ((18)) 17 through October
((29)) 21.

Area 7B — July ((25)) 24 through November 30.

Area 7C — July ((25)) _2& through August ((27)) 26.

Area 7D - closed.

Area((s)) 7E ((and—8)) — July ((24)) 23 through
((September-3)) August 19.

Area 8 — August 20 through November 25.

Area 8A — July ((24)) 23 through November 30.

Area 8D - July ((24)) 23 through November 30.

Areas 9 and 9A — closed.

Area 10 — September ((11)) 10 through November
30.

Areas 10A, 10C, 10D, 10E, 10F, and 10G - closed.

Area 11 — September ((11)) 10 through November
30.

Area 11A — closed.

Area 12 — ((©ctober—23)) September 10 through
November ((19)) 30.

Area 12A - September ((4)) 10 through ((October
15)) November 30.

Area 12B — July ((24)) 23 through November 30.

Area 12C — July ((24)) 23 through November ((27))
30.

((Areas12P-and13——losed:

Arca13A—September18-through-November-36:
Areas 12D, 13, 13A, 13C, 13D, 13E, 13F, 13G, 13H,

_—— = =3

131, 13J, 13K and all freshwater areas — closed.

AMENDATORY SECTION (Amending Order 88-48,
filed 7/6/88)

WAC 22047-412 GILL NET—OPEN PERI-
ODS. It is unlawful to take, fish for or possess salmon
taken with gill net gear except during the open periods
hereinafter designated in the following Puget Sound
Salmon Management and Catch Reporting Areas:

Area 6D — 5:00 p.m. Sunday ((8/18)) 9/17 through
4:00 p.m. Friday ((16/28)) 10/27.

Area 7B — 7:00 p.m. — 9:30 a.m. nightly, Monday
((3/25)) 7/24 and Tuesday ((#/26)) 7/25;

7:00 p.m. — 9:30 a.m. nightly, Monday ((841)) 7/31,
Tuesday ((842)) 8/1, and Wednesday ((873)) 8/2;

6:00 p.m. — 9:00 a.m. nightly, Monday ((8/8)) 8/7,

Tuesday ((849)) 8/8, and Wednesday ((8/16)) 8/9;
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6:00 p.m. through 9:00 a.m. nightly, Monday 8/14
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AMENDATORY SECTION (Amending Order 88—48,

and Tuesday 8/15;
6:00 p.m. Sunday ((9/tt)) 9/10 through 4:00 p.m.
Frlday ((16728)) 10/27;
)) 5:00 a.m. Monday

4—99-p-m——8-69-am—mghﬁ-y-
((i'gﬁi—and—'l“-nesday—ﬁf-l-)) 10/30 through 4:00 p.m.
Friday 11/3
)) 5:00 a.m. Monday

((4:60p-—8:06—am—nightly;
((Ht/#and-Fucsday++8)) 11/6 through 4:00 p.m. Fri-
day 11/10.

Area 7C — 7:00 p.m. — 9:30 a.m. nightly, Monday
((3/25)) 7/24 and Tuesday ((3/26)) 7/25;

7:00 p.m. — 9:30 a.m. nightly, Monday ((841)) 7/31,
Tuesday ((872)) 8/1, and Wednesday ((8/3)) 8/2;

6:00 p.m. — 9:00 a.m. nightly, Monday ((8/8)) 8/7,
Tuesday ((879)) 8/8, and Wednesday ((8/10)) 8/9;

6:00 p.m. through 9:00 a.m. nightly, Monday 8/14
and Tuesday 8/15.

((krea—ﬂﬁ——&%—pm—?ﬁﬁ-a-m—-}vbnday—}eﬁf-
Areas 10 and 11 - 600 p.m. — 900 a.m. Monday
((5712)) 9/11;

5:00 p.m. - 9:00 a.m. Monday ((9/19)) 9/18;

5:00 p.m. — 9:00 a.m. Monday ((9/26)) 9/25;

5:00 p.m. — 9:00 a.m. Monday ((16/3)) 10/16;

5:00 p.m. — 9:00 a.m. nightly Monday 10/23 and
Tuesday 10/24;

4:00 p.m. — 8:00 a.m. nightly Monday 10/30 and

Tuesday 10/31.
Areas 12, 12A, and 12B - 5:00 p.m. — 9:00 a.m.

nightly Monday ((16724)) 9/11, Monday 9/18, and

Monday 10/23;
4:00 p.m. — 8:00 a.m. Monday ((+6/31)) 10/30.

AMENDATORY SECTION (Amending Order 88-48,
filed 7/6,88)

WAC 22047413 GILL NET—DAILY HOURS.
It is unlawful during any open day to take, fish for or
possess salmon taken with gill net gear in the following
Puget Sound Salmon Management and Catch Reporting
Areas except during the daily open hours hereinafter
designated:

July ((24)) 23 through August ((6)) S — 7:00 p.m. to
9:30 a.m. Pacific daylight time in all open areas.

August ((7)) 6 through September ((-H)) 16 — 6:00
p.m. to 9:00 a.m. Pacific dayllght time in all open areas
unless otherwise provided.

September ((1t)) 10 through October ((27)) 26 -
open 24 hours per day in Area 7B.

September ((18)) 17 through October ((27)) 26 -
open 24 hours per day in Area 6D.

October ((28)) 27 — 12:01 a.m. to 4:00 p.m. Pacific
daylight time in Areas 6D and 7B.

September ((18)) 17 through October ((29)) 28 -
5:00 p.m. to 9:00 a.m. Pacific daylight time in all open
areas unless otherwise provided.

October ((30)) 29 through November ((+2)) 11 -
4:00 p.m. to 8:00 a.m. Pacific standard time in all open
areas.

November ((13)) 12 through November 30 - 3:00
p.m. to 9:00 a.m. Pacific standard time in all open areas.

filed 7/6/88)

WAC 220-47-414 GILL NET—MESH SIZES. It
is unlawful to take or possess salmon taken with gill ‘net
gear containing mesh smaller than the minimum size
stretch measure or larger than the maximum size stretch
measure as hereinafter designated in the following Puget
Sound Salmon Management and Catch Reporting Areas
during the periods specified:

Area 6D — September ((48)) 17 through October
((29)) 28: 5 inch minimum mesh.

Area 7B — July ((24)) 23 through September ((18))
9: 7 inch minimum mesh; September ((¥t)) 10 through
October ((29)) 28: 5 inch minimum mesh; October
((39)) 29 through November 30: 6 inch minimum mesh.

Area 7C — July ((24)) 23 through August ((27)) 26: 7
inch minimum mesh.

Area((s)) 7E ((and—8)) - July ((24)) 23 through
((September-3)) August 19: 7 inch minimum mesh.

Area 8 — August 20 through September 16: S inch
minimum and 6 inch maximum mesh; October 29
through November 25: 6 inch minimum mesh.

Area 8A — ((Fuly24)) August 20 through September
((18)) 9: ((#)) S inch minimum and 6 inch maximum
mesh; September ((11)) 10 through October ((22)) 21: 5
inch minimum mesh; October ((23) 22 through
November ((+2)) 11: 6 inch minimum mesh.

Area 8D - September ((25)) 24 through November
((¥2)) 11: 5 inch minimum mesh.

Areas 10 and 11 — September ((11)) 10 through Oc-
tober ((1+5)) 14: 5 inch minimum mesh; October ((16))
15 through November ((+2)) 25: 6 inch minimum mesh.

Areas 12 and 12A — September ((4)) 10 through Oc-
tober ((15)) 14: 5 inch minimum mesh; October ((16))
15 through November ((+2)) 30: 6 inch minimum mesh.

(¢ = :
mch-mintmummesh:))

Area 12B — July ((24)) 23 through August ((13)) 12:
7 inch minimum mesh; September ((#)) 10 through Oc-
tober ((15)) 14: 5 inch minimum mesh; October ((16))
15 through November 30: 6 inch minimum mesh.

" Area 12C - July ((24)) 23 through August ((13)) 12:
7 inch minimum mesh. ((
22—5—mch—mmmum—mesh—9ctober—23)) November 5

through November 30: 6 inch minimum mesh.

((*rca—HA—Scptcmbcr—t%-thmxgh—ectws
6—mch-rmnmmm-mesh-))

WSR 89-13-005
ADOPTED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Order 2811—Filed June 8, 1989)]

1, Leslie F. James, director of Administrative Services,
do promulgate and adopt at Olympia, Washington, the
annexed rules relating to services available to recipients
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of categorical needy medical assistance, amending WAC
388-86-005.

This action is taken pursuant to Notice No. WSR 89—
10-020 filed with the code reviser on April 26, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule-
making authority of the Department of Social and
Health Services as authorized in RCW 74.08.090.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 8, 1989.

By Rosemary Carr
for Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 2600,
filed 3/2/88)

WAC 388-86—005 SERVICES AVAILABLE TO
RECIPIENTS OF CATEGORICAL NEEDY MEDI-
CAL ASSISTANCE. (1) The department shall provide
the following Title XIX mandatory services:

(2) Early and periodic screening diagnosis and treat-
ment services to eligible individuals ((under—twenty=
onc)) twenty years of age or under;

(b) Family planning services;

(c) Home health agency services;

(d) Inpatient and outpatient hospital care;

(e) Other laboratory and x-ray services;

(f) Skilled nursing home care;

(g) Certified registered nurse practitioner services;
and

(h) Physicians' services in the office or away from the
office as needed for necessary and essential medical care.

(2) The department shall provide the following Title
XIX optional services:

(a) Anesthetization services;

(b) Blood;

(c) Chiropractic services;

(d) Drugs and pharmaceutical supplies;

(e) Eyeglasses and examination;

(f) Hearing aids and examinations;

(g) Nurse and licensed midwife services;

(h) Oxygen;

(i) Personal care services;

(j) Physical therapy services;

((6))) (k) Private duty nursing services;

((69y)) (1) Rural health clinic services;

((6©)) (m) Surgical appliances;

((fm))) (n) Prosthetic devices and certain other aids
to mobility; and

((6m)) (o) Dental services.

(3) The department shall limit organ transplants
((shattbetimited)) to the cornea, heart, kidney, liver,
and bone marrow.
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(4) The department shall provide treatment, dialysis,
equipment, and supplies for acute and chronic nonfunc-
tioning kidneys ((shatt-beprovided)) in the home, hospi-
tal, and kidney center. See WAC 388-86-050(5).

(5) The department shall provide detoxification and
medical stabilization to chemically dependent pregnant
women in a hospital or on an outpatient basis.

(6) The department shall not provide treatment to de-
toxify narcotic addiction cases, other than pregnant

women, in a hospital or on an outpatient basis ((shatt

not-be—provided)) as a part of the medical assistance

program. The department shall provide treatment for
concurrent diseases and complications.

((€6))) (7) The department shall provide detoxifica-
tion of an acute alcoholic condition ((shat-beprovided))
only in a certified detoxification center or in a general
hospital with certified detoxification facilities.

((69)) (8) The department shall approve requested
services:

(a) That are listed in this section; and

(b) Where evidence is obtainable to establish medical
necessity, ((as)) defined ((im)) under WAC 388-80-005,
if the recipient or provider submits sufficient objective
clinical information ((€))including, but not limited
to((3)):

(i) A physiological description of the disease, injury,
impairment, or other ailment;

(ii) Pertinent laboratory findings;

(iii) X-ray reports; and

(iv) Patient profiles((})).

((68))) (9) The department shall deny a request for
medical services ((shatt-be-denicd-by the-department)) if
the requested service is:

(a) ((¥s)) Not medically necessary as defined ((im))
under WAC 388-80-005; or

(b) ((¥s)) Generally regarded by the medical profes-
sion as experimental in nature or as unacceptable treat-
ment, unless the recipient can demonstrate through suf-
ficient objective clinical evidence the existence of partic-
ular circumstances which render the requested service
medically necessary.

((¢9Y)) (10) The department shall:

(a) Approve or deny all requests for medical services
within fifteen days of the receipt of the request; or

(b) If additional justifying information is necessary
before a decision can be made, ((therequest-shali-be))
neither ((approved)) approve nor ((denied)) deny the
request, but shall ((beTeturned)) return the request to
the provider within five working days of the original re-
ceipt. If additional justifying information is:

(i) ((¥s)) Not returned within thirty days of the date
((it)) the request was returned to the provider, then the
department _shall approve or deny the original request

(ii) ((¥s)) Returned to the department, the depart-
ment shall act on the request ((shatt-be—acted—upon))
within five working days of the receipt of the additional
justifying information.

((6Y)) (11) ((Whenever)) When the department de-
nies a request for medical services, the department shall,
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within five working days of the decision, give the recipi-
ent and the provider wrltten notice of the denial ((to-the
)). The notice shall state:

(a) The specific reasons for the department's conclu-
sion to deny the requested service((z));

(b) The recipient has a right to a fair hearing if the
request is made within ninety days of receipt of the de-
nial, with the instruction on how to request the
hearing((3));

(c) The recipient may be represented at the hearing
by legal counsel or other representative((:));

(d) That upon request, the CSO shall furnish the re-
cipient the name and address of the nearest legal ser-
vices office((z)); and

(e) If a fair hearing is requested, a medical assess-
ment other than that of the person or persons involved in
making the original decision may be obtained at the ex-
pense of the department.

((€15))) (12) For services available under:

(a) The limited casualty program-medically needy
((©)), see chapter 388-99 WAC((3)); and

(b) The limited casualty program—medically indigent
((£)), see chapter 388—-100 WAC((3)).

(((—1—2})) (13) The department may require a second
opinion and/or consultation prior to the approval of any
elective surgical procedure.

((€13))) (14) The department shall designate those
surgical procedures which:

(a) Can be performed in other than a hospital in—pa-
tient setting; and

(b) Require prior approval by the ((arca—medicat))
central authorization unit for a hospital admission.

(((H4))) (15) The department shall assure the

((avatlityf))availability((})) of necessary transportation
to and from covered Title XIX medical services.
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ADOPTED RULES
HORSE RACING COMMISSION
[Order 89-02—Filed June 9, 1989]

Be it resolved by the Washington Horse Racing Com-
mission, acting at the Sea—Tac Red Lion Inn, 18740 Pa-
cific Highway South, Seattle, WA, that it does adopt the
annexed rules relating to:

Amd WAC 260-34-010 Primary purpose of chapter 260-40
WAC.

Amd WAC 260-34-020 Use of controlled substances.

Amd WAC 260-34-030 Testing.

Amd WAC 260-34-040 Definitions.

Amd WAC 260-34-050 Reasonable suspicion.

Amd WAC 260-34-060 Refusal to test.

Amd WAC 260-34-070 Responsibility to  report valid
prescriptions.

Amd WAC 260-34-080 Testing procedure.

Amd WAC 260-34-090 A positive test.

Amd WAC 260-34-100 Confidentiality of test results.

Amd WAC 260-34-180 Testing expense.

New  WAC 260-34-190 Severability.

This action is taken pursuant to Notice No. WSR 89—
08-090 filed with the code reviser on April 5, 1989.
These rules shall take effect thirty days after they are
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reviser to RCW

filed with the code
34.04.040(2).

This rule is promulgated under the general rule—
making authority of the Washington Horse Racing
Commission as authorized in RCW 67.16.020 and
67.16.040.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED May 17, 1989.

By Warren Chinn

Chairman

pursuant

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-010 PRIMARY PURPOSE. In or-
der to protect the integrity of horse racing in the state of
Washington, to protect the health and welfare of licen-
sees and employees engaged in horse racing within the
state of Washington, to prevent the exploitation of the
public, licensees and /or employees engaged in horse rac-
ing in the state of Washington, to foster fairness of
competition within the racing industry and in order to
protect public safety within the-state of Washington, the
horse racing commission intends to regulate at all race
meets licensed by it, the use of any controlled substance
as listed in chapter 69.50 RCW or any ((prescription))
legend drug as defined in chapter 69.41 RCW unless
such ((prescription)) legend drug was obtained directly
and pursuant to a valid prescription from a duly licensed
physician or dentist acting in the course of his or her
professional practice. The commission recognizes that
the most effective preventive measures are also measures
considered by many to be most invasive of civil liberties,
and intends to limit the impact on civil liberties by im-
plementing limited preventative measures. The commis-
sion also recognizes that there are limits to the known
correlation between the use of drugs, drug levels in bod-
ily fluids and impairment from the presence of those
drugs in the body, but that the known possible impair-
ment and detriment to the integrity of the horse racing
industry from the use of drugs warrants appropriate
measures to prevent such use. This chapter shall be ap-
plicable to any licensee or employee who is responsible
for the conduct of, or the officiating of, a race or whose
duties include the training, exercising, riding, driving, or
caring for a horse while the horse is on any association
premises to participate in a horse racing meet.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-020 ((INFOXIEATION)) USE OF
CONTROLLED SUBSTANCES. No licensee or em-

ployee of any racing association or any employee of the
horse racing commission or applicant who is, or may be,
responsible for the conduct of, or ofﬁc1at1ng of a race, or
whose duties include the training, exerc1s1ng, r1d1ng,
driving, or caring for a horse while the horse is on any
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association premises to participate in a horse racing
meet or on grounds licensed by the horse racing com-
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includes any person licensed or employed, or an appli-
cant for a license or employment by the horse racing

mission, shall be under the influence of intoxicating li-

quor, ((

drug)) or have within their body any drug or controlled
substance unless obtained directly and used pursuant to
a valid medical prescription from a duly licensed physi-

commission within the state of Washington or by any
association whose duties include any of the following:
Training, exercising, riding, driving, or caring for a
horse while he/she is on the association grounds to par-
ticipate in a horse racing meet, or on premises licensed
by the horse racing commission, or any licensed racing

cian or dentist acting in the course of his or her profes-
sional practice while within the enclosure of or on the
premises managed by any association. ((Frraddition;—the

abuse-of-any)) "Controlled substance” or "drug" as used
in this chapter means any substance listed in chapter
69.50 RCW ((is—prohibited—without-—valtd-tegal-preserip-
tion)) or legend drug as defined in chapter 69.41 RCW.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-030 TESTING. The board of stew-
ards of the horse racing commission or the commission,
acting through the executive secretary, may require any
licensee, employee of any racing association, or employee
of the horse racing commission, or applicant, who is, or
may be, responsible for the conduct of, or officiating of,
a race, or whose duties include the training, exercising,
riding, driving, or caring for a horse while the horse is
on any association premises to participate in a horse
racing meet, or on grounds licensed by the horse racing
commission, to provide blood and/or urine samples for
the purpose of drug or alcohol analysis under any of the
following circumstances:

(1) As part of a physical examination described in
WAC 260-32-160, as close as practicable prior to the
testee's participation in his/her first race meeting of a
calendar year.

(2) When the board of stewards finds that there is
reasonable suspicion to believe that the proposed testee

has used any ((drug;marcotic;or)) controlled substance
((as—defincd—in—chapter69:-50-REW-orany-prescription
fegend—drug)) unless such ((preseription—tegend—drug))

controlled substance was obtained directly and used pur-
suant to a valid medical prescription from a duly li-
censed physician or dentist acting in the course of his or
her professional practice or, alcohol in excess of the lim-
its prescribed in this chapter.

(3) At the discretion of the stewards when the pro-
posed testee has a documented history of an unexplained
positive test which indicates illegal drug usage or when
the proposed testee has a documented history of ((same=

i }) violating chapter 69.41, 69.45 or
69.50 RCW, WAC 260-34-020 or similar drug—related
violation.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-040 DEFINITIONS ((6F—%F
EENSEE-AND-EMPEOYEES)). (1) "Licensee,” "em-
ployee," or "applicant": For the purpose of this chapter,
"licensee,” ((or)) "employee,” or "applicant” means and
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official who is involved in the conduct of a horse racing
meet including, but not limited to:

(D)) (a) Apprentice jockey;

((£2))) (b) Assistant starter;

((63))) (c) Assistant trainer;

((4))) (d) Clerk of scales;

((£5))) (e) Dentist;

((¢6)) (f) Driver;

(1)) (g) Exercise boy/girl;

((€8))) (h) Groom;

((9))) (i) Horseshoer;

((€18)) (1) Jockey;

(D)) (k) Jockey agent;

((€12))) () Out rider;

((€139)) (m) Paddock judge;

((¢+4)) (n) Pony rider;

((£157)) (o) Racing judge;

(((16Y)) (p) Security officer;

((€H))) (q) Starter;

((€189)) (1) Steward;

((€19))) (s) Trainer;

((£6))) () Valet;

((€2BD)) (u) Veterinarian;

((€22))) (v) Veterinarian's assistant;

((23))) (w) Any other licensed personnel deemed ap-
propriate by the horse racing commission where the per-
son is involved in the conduct of a race.

(2) "Suspension”: For purposes of this chapter, "sus-
pension” means prevention from conducting the activi-
ties permitted or authorized by a license or employment
or, if an applicant, prevention from obtaining a license
or employment. "Suspension” is to be interpreted as a
temporary remedial measure designed to protect the
safety and integrity of the horse racing industry and the
participants therein, and is not to be considered punitive.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-050 REASONABLE SUSPICION.
When ((ordering—a—drug—or—atcohol—test—based—upon))
determining whether there is reasonable suspicion to re-
quire testing, the board of stewards may consider, but
are not limited to, any of the following factors:

(1) Unexplained or continued rule violations which
have a detrimental effect on racing.

(2) Involvement in any accident which causes injury
to person or animal at the track as well as any near ac-
cident which created a clear danger of accident or injury
to person or animal at the track.

(3) Willful conduct detrimental to horse racing as ev-
idenced by continued rule violations, other disciplinary
problems, behavioral problems, disturbances, or other
similar conduct at the track.
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(4) Observable physical or emotional impairment at
the track.

(5) Involvement in a race of questionable outcome or
circumstance as determined by the board of stewards in
the exercise of their expertise.

(6) Willful abuse of animal or person who is engaged
in a race, work, or exercise engagement at the track.

(7) Prior positive test or tests, excluding those where a
valid legal prescription has been revealed.

(8) Performance of prescribed duties in a manner
which indicates a best effort to win is not present at the
track.

(9) Information supplied by a law enforcement agen-
cy, the thoroughbred racing protective bureau, or horse
racing commission of any state or country which is veri-
fied in writing relating to drug or alcohol abuse or both.

(10) Any other physical conduct at the track which
can be documented which would indicate ((the-possibit=
ty—of drug—or—narcotic)) reasonable grounds to believe
the existence of dependence on or usage, of a controlled
substance, or alcohol abuse.

(11) Repeated wrongful refusal to take a test when
requested to do so within this chapter.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-060 REFUSAL TO TEST. (1)
When any licensee ((or)), employee, or applicant is re-
quested to submit to a test in a manner prescribed by
this chapter, ((he/she)) the person shall do so in a
prompt manner. Refusal to supply such sample shall re-
sult in:

(D)) (a) Immediate suspension of the licensee
((or)), employee((:)), or applicant; and

((€2))) (b) A hearing before the board of stewards in
accordance with WAC 260-24-440 with written notice
of the issue to be addressed prepared by the presiding
steward, to be held within the next two racing days ((of
thedelivery)) or seven calendar days, whichever is less,
after service of the notice or sooner or later if the li-
censee ((or)), employee, or applicant and the board of
stewards agree ((to-it)). Service shall be to the licensee,
employee, or applicant personally, by leaving the notice
at the person's residence with someone of reasonable age
and discretion residing therein, or by mailing the notice
to the person's last known address. If by mail, service
shall be deemed completed on the third day after
mailing.

((63)) (2) If the board of stewards ((shaﬂ—conﬁ_rm
and-wheresubstantiated)) finds at the hearing that said

refusal to test occurred without just cause, the licensee
((or)), employee, or applicant shall be suspended from
racing for and until such time as a ((negative)) test has
been obtained in conformance with this chapter. In the
event of a finding of just cause, the licensee, employee,
or applicant must submit to a test immediately once the
conditions which justly prevented testing abate or can be
eliminated.

((¢4)—€ontinued)) (3) Repeated refusal without jus
cause to submit to an ordered test ((wil)) may result in
license revocation and banning from race meets in the
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state of Washington by the commission after a hearing
pursuant to chapters 26008 and 260-88 WAC.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-070 RESPONSIBILITY TO RE-
PORT VALID PRESCRIPTIONS. Whenever any li-
censee ((or)), employee, or applicant has been directed
((by-thestewards)) to submit to a drug test and that li-

censee ((or)), employee, or applicant is taking a con-
trolled substance pursuant to a valid prescription on or-

der of a duly licensed physician or dentist, it shall be the
((ticensee—or)) licensee's, employee's, or apghcant re-
sponsibility to ((gtven)) give immediately prior to testing
written notice to the ((chicf-ofsecurity;orhis)) medical
staff member designated pursuant to WAC 260-34-080
or designated representative of the Washington horse
racing commission containing the following:

(1) Name of the licensee ((or)), employee, or

applicant.
(2) The name, quantity, and dosage of the controlled

substance ((prescription)) prescribed.

(3) The name of the duly licensed physician or dentist
prescribing same.

(4) The date the prescription was prescribed.

(5) The time and date next preceding the date of the
test when the prescribed controlled substance was in-
gested by the licensee, employee, or applicant.

All such notices shall become part of the records of
the drug test and preserved to maintain strict confidenti-
ality of the contents.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-080 TESTING PROCEDURE. (1)
When the drug testmg is ((@Tesult—of—a)) required
(( )) as described in WAC
((236=34=030)) 260-34-030(1), the following procedure
will be used:

(a) The licensee ((or)), employee, or applicant will
report to the specified physician where a member of the
medical staff designated by the physician will supervise
the sample being given. The supervision need not include
actual observance of the delivery of the sample but the
sample shall be taken under such circumstances that the
integrity of the sample is maintained without unneces-
sarily interfering with the individual rights of the ((t=
censee)) person tested, including the right to be free
from unnecessary embarrassment. Intentional contami-
nation of the sample by any ((ficensee)) person tested
which is likely to prevent approprlate analysis of the
sample shall be grounds for the suspension or revocation
of the ((lcensee'sticense)) person tested.

((Any)) (b) The urine sample will be at least 75 ml in
volume. The urine sample will be divided into two parts
of at least 25 ml and 50 ml in the presence of the person
tested. If the licensee, employee, or applicant is unable
to provide 75 ml of urine, the licensee, employee, or ap-
plicant may waive in writing the division of the sample
and preservation of an untested portion of the sample as
provided in (c) of this subsection and subsection (4) of
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this section. If the person tested is unable to provide a
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(3) Each portion of the sample supplied by the person

sufficiently large sample, either 75 ml or 50 ml with a

tested will be preserved by the member of the medical

waiver, the person shall not be suspended, but shall not

staff, chief of security, representative of the horse racing

participate in racing until such time as he or she is able

commission, or laboratory for thirty days unless there is

to provide sufficient urine and completes the test. All

a positive test result. If there is a positive test result, the

portions of the sample shall be placed in ((2)) containers
and sealed ((together)) with ((a)) double identification
tags in the presence of the person being tested.

(c) The 25 ml (or more) container will be preserved

samples will be preserved until released by the executive
secretary of the horse racing commission after all hear-
ings and appeals have been terminated. The samples will
be preserved in a secured location by refrigeration or

pursuant to subsection (3) of this section by the medical

freezing for the first thirty days and thereafter by

facility obtaining the sample. Both licensee, employee, or

freezing.

applicant and member of the medical staff, chief of se-
curity, or designated representative of the horse racing

(4) Either or both portions of the sample may be re-
tested at the request of the licensee, employee, or appli-

commission will sign the tag to attest to the sealing and

cant at either the laboratory used by the horse racing

labeling of the sample.
(d) The 50 ml (or more) container will be prepared

commission or a separate equally or better qualified and
reputable laboratory designated by the licensee, employ-

for transportation as follows: One portion of ((such)) the
container's tag bearing a printed identification number
shall remain with the sealed container. The other portion
of such tag bearing the same printed identification num-
ber, shall be detached in the presence of the person test-
ed and a member of the medical staff ((and)), the chief
of security or ((his)) designated representative of the
horse racing commission. The licensee ((or)), employee
or applicant will ((attest-bysignature-on)) initial or sign
the designated portion of the tag to ((imdicate)) attest
witnessing such action. The member of the medical staff
((and)), the chief of securlty or ((hrs)) designated rep-
resentative of the horse racing commission will ((further
a-ttest—b-y—srgnatm-e—to—mdrcatc)) also sign the detached
portion of the tag to attest wrtnessmg such action. The
sample will then be handled in a manner consistent with

an evidentiary chain of custody ((by-the-chtef-ofsecurity
orhrsdesrgnated—representatwe-of—thc-horsc-racmgm

misston)) throughout the transportation and laboratory
testing process. The sample and the tag identifying
((samre)) the sample which is to be provided to the labo-
ratory for analysis shall not identify the person by name,
but only by number assigned and recorded by the mem-
bers of the medical staff, chief of security, or ((hrs))
designated representative of the horse racing
commission.

(2) When the testing is to be done as a result of rea-
sonable suspicion or the result of mandatory testing be-
ing conducted after a positive test, the same procedure
for handling the specimens shall be utilized as in sub-
section (1) of this section, but the sample may be taken
at the track and witnessed by the chief of security or
((his)) designated representative of the horse racing
commission. The witness must be of the same sex as the
person being tested. After the sample is taken, divided
and sealed, the chief of security or ((hts)) designated
representative of the horse racing commission will be re-
sponsible for the evidentiary chain of custody and trans-
portation of one portion of the sample to the laboratory
and storage of the other portion pursuant to subsection
(3) of this section. The chief of security of the horse
racing commission will maintain a checklist of proce-
dures ((im—implementing)) to_implement these steps
((which)); the checklist will be marked as ((they)) the
steps are carried out and it will be maintained as part of
security records.
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ee, or applicant. If the untested sample is transported for
testing, transportation will be performed by the chief of
security or designated representative of the horse racing
commission using an evidentiary chain of custody. None
of the originally untested 25 ml portion is required to be
saved after testing for retesting. The licensee, employee,
or applicant is responsible for all costs of transporting
and testing or retesting a sample at his or her request.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-090 A POSITIVE TEST. ((Inorder
. stive

to blc cousrd:rc-d lpnsm ;c any-test must]be’ccuﬁ]t'm]ed by
state—of=the=art—as—determined—by-thetaboratory—con-
ducting—the—tests:)) A drug test shall be positive when
the presence of a controlled substance is confirmed by
two independent tests performed on the same sample
supplied by a licensee, employee, or applicant. The tests
used will be the E.M.LT. screen test, followed by a gas
chromatography/mass spectrometry confirmatory test,
or other tests which the scientific community recognizes
are equally or more accurate and reliable. If marijuana
((is)) or its derivatives, salts, isomers, or salts of isomers
are detected in a drug test, ((it)) such a result will not
be reported positive unless found at ((the)) levels of at
least one hundred nanograms per milliliter.

A positive (( ))
drug ((resuit)) test shall be reported by the laboratory to
the presiding steward at the track. On receiving written
notice from the laboratory that a specimen has been
found positive for a controlled substance ((or—prescrip-

)), the
presiding steward shall initiate the following procedure:

(1) ((Fhe—presiding—steward—shalt-give)) Written no-
tice shall be given to the licensee ((or)), employee ((in
writing)) or applicant, setting a hearing by the board of
stewards in accordance with WAC 260-24-440 within
the next two racing days ((of-delivery)) or seven calen-
dar days, whichever is less, after service of the notice
((orsooner)). The hearing may be held within a shorter
or longer period of time if the licensee ((or)), employee,
or applicant named and the board of stewards agree.
Service shall be to the licensee, employee, or applicant
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personally, by leaving the notice at the person's resi-
dence with someone of reasonable age and discretion re-
siding therein, or by mail to the person's last known ad-
dress. If by mail, service shall be deemed completed on
the third day after mailing.

(2) The hearing shall be conducted before the board
of stewards pursuant to WAC 260-24-440. At the
hearing, the licensee ((or)), employee, or applicant shall
be provided an opportunity to explain the positive test.

(3) ((Fhis)) The board of stewards' hearing shall be
closed and the ((findings)) facts therein will be kept
confidential unless for use with respect to any subse-

quent contested hearing or order ((msutd—pursu-am—to
th-rs-chapteror—any—admmstratm)) by the horse racing

WSR 89-13-006

or one hundred twenty days, whichever is greater, and
((heor—she)) the person is required to complete a certi-
fied drug rehabilitation program approved by the board
of stewards in consultation with the executive secretary
of the horse racing commission before applying for a re-
instatement of license. The licensee, employee, or appli-
cant must agree to further testing as described in WAC
260-34-030(3).

(6) When any licensee ((or)), employee, or applicant
has a hlstory of more than two ((drug=retated)) viola-
tions of ((
dcdarcd)) WAC 260—34—020 or positive drug tests, the
horse racing commission may, pursuant to a hearlng
conducted under chapter 26008 WAC, declare such

commission or judicial hearing with regard to such ((a
finding)) facts. Closure of the hearing and confidentiali-
ty of the proceedings may be waived by the licensee,

person detrimental to the best interests of racing and
((sanctioned—as—such)) revoke that person's license or
application. Reapplication shall not be permitted for

employee, or applicant. The board may issue a public

such period of months or years as the commission deter-

ruling which complies with the confidentiality require-

mines is necessary to ensure the person's freedom from

ments of this section and WAC 260-34-100.

(4) Lacking a satisfactory explanation and documen-
tation or upon the licensee ((or)), employee, or applicant
agreeing with the test results, the board of stewards shall
suspend the licensee, employee or applicant untll

(a) (€
as)) A negative test can be submitted by that licensee
((or))z employee, or applicant and the results reviewed
by the board of stewards((<)); and

(b) ((Refer)) The licensee ((or)), employee, or appli-
cant is referred to an approved agency for a drug evalu-
ation interview and completes the evaluation.

(i) If ((after-such)) the evaluation((;)) concludes that
the llcensee ((ﬁmphy'cc’s—tond-rtmn—prms

), em-
ployee, or applicant is not addicted or habituated, and if
the board of stewards determines that the licensee's,
employee's, or applicant's condition is not detrimental to
the best interests of racing, the licensee ((or)), employee,
or_applicant shall be allowed to participate in racing
provided he or she agrees that further testing may be
done as described in WAC 260-34-030(3).

((¢)) (i) If(Gafter)) such ((professiomat)) drug

evaluation((;)) concludes that the licensee ((or
1t )), _employee, or
applicant is addicted or habituated, or the board of
stewards determines that the licensee's, employee's, or
applicant's condition is detrimental to the best interests
of racing, the licensee ((or)), employee, or applicant
shall not be allowed to participate in racing until such
time as he or she can produce a negative test result and
show official documentation that he or she has success-
fully completed a certified drug rehabilitation program
approved by the board of stewards, in consultation with
the executive secretary of the horse racing commission.
The licensee ((or)), employee, or applicant must agree to
further testing as described in WAC 260-34-030(3).
(5) For a second ((offense)) positive drug test in the
calendar year, the licensee ((or)), employee, or applicant
shall be suspended for the balance of the calendar year
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use of controlled substances and not until meeting the
requirements of subsection (5) of this section.

AMENDATORY SECTION (Amending Order 88—02,
filed 4/15/88)

WAC 260-34-100 CONFIDENTIALITY OF
TEST RESULTS. The ((chief-ofsecurity)) executive
secretary of the horse racing commission shall maintain
all test results and records, both negative and positive,
confidential. He or she shall document the process which
will ensure the confidentiality of the handling of such
results. Information contained in the test results shall
remain confidential at all times except for use with re-

spect to any contested hearing or order ((issued-pursuant

to-tlns—cha-ptcroran-y—adnmtra-twc)) by the horse rac-
ing commission or judicial hearing with regard to such

an order. Access to the reports of any test results shall
be limited to the executive secretary, the board of stew-
ards, the chief of security of the commission at the
track, the physician or member of the medical staff ob-
taining and preserving samples, the laboratory and the
person being tested, except in the instance of a contested
((mratter)) commission hearing. The information ob-
tained as a result of a test being required under the rules
of the horse racing commission shall be considered priv-
ileged and shall be used for administrative purposes only
and, further, shall be exempt from use as evidence in
any criminal prosecution involving the violation of
offenses listed in chapter 69.50 RCW.

AMENDATORY SECTION (Amending Order 88-02,
filed 4/15/88)

WAC 260-34-180 TESTING EXPENSE. Except
for retesting requested by a licensee, employee, or appli-
cant pursuant to WAC 260-34-080(4), all testing,
whether blood, urine, or breath, ordered pursuant to this
chapter shall be at the expense of the horse racing com-
mission. All expense of drug and/or alcohol evaluation,
treatment, reports, and fees shall be at the expense of
the licensee ((or)), employee, or_applicant undergoing
such evaluation or treatment.
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NEW SECTION

WAC 260-34-190 SEVERABILITY. If any sec-
tion, subsection, or provision of this chapter or its appli-
cation to any person or circumstance is held invalid, the
remainder of the chapter or application of the section,
subsection, or provision to other persons or circumstanc-
es is not affected.

WSR 89-13-007
ADOPTED RULES
HORSE RACING COMMISSION
[Order 89-03—Filed June 9, 1989]

Be it resolved by the Washington Horse Racing Com-
mission, acting at the Sea-Tac Red Lion Inn, 18740 Pa-
cific Highway South, Seattle, WA, that it does adopt the
annexed rules relating to:

Amd WAC 260-36-020 Licenses required of jockeys, appren-
tices, owners, trainers.

Amd WAC 260-36-030 Veterinarians, platers, dentists—License
required—Ineligible as trainers.

Amd WAC 260-36-040 Registration of personnel other than

owners, trainers, and jockeys—Fee.

This action is taken pursuant to Notice No. WSR 89-
08070 filed with the code reviser on April 4, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule-
making authority of the Washington Horse Racing
Commission as authorized in RCW 67.16.020 and
67.16.040.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED May 17, 1989.

By Warren Chinn
Chairman

AMENDATORY SECTION (Amending Order 8602,
filed 4/21/86)

WAC 260-36-020 LICENSES REQUIRED OF
JOCKEYS, APPRENTICES, OWNERS, TRAINERS.
All jockeys and apprentice jockeys must first secure oc-
cupational license before accepting a mount; no trial ride
will be permitted without such occupational license, ex-
cept as provided in WAC 260-32-020(1). Each owner
and trainer must secure occupational license before en-
tering a horse and the racing secretary shall be required
to secure such occupational license number of owner and
trainer making such entry. The license fee for jockeys,
apprentices, owners, and trainers shall be for ((three))
one year((s)) and shall be (($45-60)) $15.00.
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AMENDATORY SECTION (Amending Order 86-02,
filed 4/21/86)

WAC 260-36-030 VETERINARIANS, PLAT-
ERS, AND DENTISTS—LICENSE REQUIRED—
INELIGIBLE AS TRAINERS. The license fee for vet-
erinarians, platers and dentists shall be for ((three)) one
year((s)) and shall be (($45:66)) $15.00. They must be
approved by the commission before practicing their pro-
fessions on the grounds of an association. They shall not
be eligible to hold a license to train horses while holding
said occupational license.

AMENDATORY SECTION (Amending Resolution
No. 87-02, filed 7/8/87)

WAC 260-36-040 REGISTRATION OF PER-
SONNEL OTHER THAN OWNERS, TRAINERS
AND JOCKEYS—FEE. (1) Any person acting in an
official capacity or any person employed on a race track
(« i )) shall be
licensed by the Washington horse racing commission for
((three)) one year((s)) and the fee shall be (($15:66))
$5.00.

T (2) ((Aftgrooms—and—concession—employces—shatt—be
r v tEo Washi 1 : e &

thefecshatt-be-55-06:

) All employees of the Washington horse racing
commission shall be exempt from any license fees but
shall be issued a photo identification badge which shall
be displayed in the same manner as all other licensees
while in the performance of their duties at the track.

WSR 89-13-008
ADOPTED RULES
HORSE RACING COMMISSION
[Order 89—04—Filed June 9, 1989]

Be it resolved by the Washington Horse Racing Com-
mission, acting at the Radisson Hotel, 17001 Pacific
Highway South, Seattle, WA, that it does adopt the an-
nexed rules relating to:

New  WAC 260-48-327 Daily triple.
Rep  WAC 260-48-329 Limited sweepstakes.

This action is taken pursuant to Notice No. WSR 89—
09-064 filed with the code reviser on April 19, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule-
making authority of the Washington Horse Racing
Commission as authorized in RCW 67.16.020 and
67.16.040.
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The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED May 23, 1989.

By Warren Chinn
Chairman

NEW SECTION

WAC 260-48-327 DAILY TRIPLE. (1) The Daily
Triple parimutuel pool is not a parlay and has no con-
nection with or relation to any other parimutuel pool
conducted by the association, nor to any win, place, and
show pool shown on the totalisator board, nor to the
rules governing the distribution of such other pools.

(2) A valid Daily Triple ticket shall be evidence of the
binding contract between the holder of the ticket and the
racing association, and the said ticket shall constitute an
acceptance of Daily Triple provisions and rules con-
tained in the rules and regulations of the Washington
horse racing commission.

(3) A Daily Triple may be given a distinctive name to
be selected by the association conducting such races,
such as "PICK 3," subject to prior approval of the
commission.

(4) The Daily Triple parimutuel pool consists of
amounts contributed for a selection for win only in each
of three consecutive races designated by the association
with the prior approval of the commission. Each person
purchasing a Daily Triple ticket shall designate the win-
ning horse in each of the three races comprising the
Daily Triple.

(5) No Daily Triple pool shall be operated on any
race when there is an entry or mutuel field.

(6) The net amount in the parimutuel pool subject to
distribution among winning ticket holders shall be dis-
tributed among the holders of tickets which correctly
designate the winners in all three races comprising the
Daily Triple.

(7) If no ticket is sold combining the three winners of
the Daily Triple, the net amount in the parimutuel pool
shall be distributed among the holders of tickets which
include the winners of at least two of the three races
comprising the Daily Triple.

(8) If no ticket is sold combining at least two winners
of the Daily Triple, the net amount in the parimutuel
pool shall be distributed among holders of tickets which
include the winner of any race comprising the Daily
Triple.

(9) If no ticket is sold that would require distribution
of the Daily Triple pool to a winner under this section,
the association shall make a complete and full refund of
the Daily Triple pool.

(10) If for any reason one of the races comprising the
Daily Triple is cancelled, the net amount of the parimu-
tuel pool shall be distributed as provided in subsections
(6), (7), and (8) of this section.
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(11) If for any reason two or more of the races com-
prising the Daily Triple are cancelled, a full and com-
plete refund will be made of the Daily Triple pool.

(12) In the event a Daily Triple ticket designated a
selection in any one or more of the races comprising the
Daily Triple and that selection is scratched, excused, or
determined by the stewards to be a nonstarter in the
race, the actual favorite, as evidenced by the amounts
wagered in the win pool at the time of the start of the
race, will be substituted for the nonstarting selection for
all purposes, including pool calculations and payoffs.

(13) In the event of a dead heat for win between two
or more horses in any Daily Triple race, all such horses
in the dead heat for win shall be considered as winning
horses in the race for the purpose of calculating the pool.

(14) No parimutuel ticket for the Daily Triple pool
shall be sold, exchanged, or cancelled after the time of
the closing of wagering in the first of the three races
comprising the Daily Triple, except for such refunds on
Daily Triple tickets as required by this section, and no
person shall disclose the number of tickets sold in the
Daily Triple pool or the number or amount of tickets
selecting winners of Daily Triple races until such time as
the stewards have determined the last race comprising
the Daily Triple to be official. At the conclusion of the
second of the three races comprising the Daily Triple, an
association may, with the prior approval of the commis-
sion, display potential distributions to ticket holders de-
pending upon the outcome of the third race of the Daily
Triple.

WSR 89-13-009
EMERGENCY RULES
DEPARTMENT OF PERSONNEL
(Personnel Board)

[Order 319—Filed June 9, 1989]

Be it resolved by the State Personnel Board, acting at
521 South Capitol Way, Department of Personnel,
Olympia, WA, that it does adopt the annexed rules re-
lating to shared leave, new WAC 356-18-112.

We, the State Personnel Board, find that an emergen-
cy exists and that this order is necessary for the preser-
vation of the public health, safety, or general welfare
and that observance of the requirements of notice and
opportunity to present views on the proposed action
would be contrary to public interest. A statement of the
facts constituting the emergency is the ESSB 5733
passed with an emergency clause that went into effect
upon the governor's signature. Section 7 of that bill
stated that Department of Personnel will adopt tempor-
ary emergency policies and procedures to implement the
program after the effective date of this act.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 41.06.150
and is intended to administratively implement that
statute.
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The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED June 8, 1989.

By Robert Boysen
Acting Director

NEW SECTION

WAC 356-18—-112 SHARED LEAVE. (1) The
purpose of the state leave sharing program is to permit
state employees to donate vacation leave to a fellow state
employee who is suffering from or has a relative or
household member suffering from an extraordinary or
severe illness, injury, impairment, or physical or mental
condition which has caused or is likely to cause the em-
ployee to take leave without pay or terminate his or her
employment. For purposes of the Washington state leave
sharing program, the following definitions apply:

(a) "Employees's relative" normally shall be limited
to the employees's spouse, child, step child, grandchild,
grandparent, or parent.

(b) "Household members" is defined as persons who
reside in the same home who have reciprocal duties to
and do provide financial support for one another. This
term shall include foster children and legal wards even if
they do not live in the household. The term does not in-
clude persons sharing the same general house, when the
living style is primarily that of a dormitory or commune.

(c) "Severe" or "extraordinary" condition is defined
as serious or extreme and/or life threatening.

(2) An employee may be eligible to receive shared
leave under the following conditions:

(a) The employees's agency head determines that the
employee meets the criteria described in this section.

(b) The employee is not eligible for time loss compen-
sation under chapter 51.32 RCW. If the time loss claim
is approved at a later time, all leave received shall be
returned to the donors, and the employee will return any
and all overpayments to the agency.

(c) The employee has abided by agency policies
regarding the use of sick leave.

(d) Donated vacation leave is transferable between
employees in different state agencies with the agreement
of both agency heads.

(3) An employee may donate vacation leave to anoth-
er employee only under the following conditions:

(a)(i) The receiving employee has exhausted, or will
exhaust, his or her vacation leave, and sick leave due to
an illness, injury, impairment, or physical or mental
condition, which is of an extraordinary or severe nature,
and involves the employee, the employee's relative or
household member;, and

(ii) The condition has caused, or is likely to cause, the
employee to go on leave without pay or terminate state
employment, and

(iii) The agency head permits the leave to be shared
with an eligible employee.

(b) The donating employee may donate any amount
of vacation leave provided the donation does not cause
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the employee's vacation leave balance to fall below .
eighty hours.

(c) Employees may not donate excess vacation leave
that the donor would not be able to take due to an ap-
proaching anniversary date.

(4) The agency head shall determine the amount of
donated leave an employee may receive and may only
authorize an employee to use up to a maximum of two
hundred sixty one days of shared leave during total state
employment.

(5) The agency head shall require the employee to
submit, prior to approval or disapproval, a medical cer-
tificate from a licensed physician or health care practi-
tioner verifying the severe or extraordinary nature and
expected duration of the condition.

(6) Any donated leave may only be used by the recip-
ient for the purposes specified in this section.

(7) The receiving employee shall be paid his or her
regular rate of pay, therefore, one hour of shared leave
may cover more or less than one hour of the recipient's
salary. The calculation of the recipient's leave value
shall be in accordance with office of financial manage-
ment policies, regulations, and procedures. The dollar
value of the leave is converted from the donor to the re-
cipient. The leave received will be coded as shared leave
and be maintained separately from all other leave
balances.

(8) All forms of paid leave available for use must be
used prior to using shared leave.

(9) Any shared leave not used by the recipient during
each incident/occurrence as determined by the agency
director shall be returned to the donor(s). The shared
leave remaining will be divided among the donors on a
prorated basis based on the original donated value and
returned at its original donor value and reinstated to
each donor's vacation leave balance.

(10) All donated leave must be given voluntarily. No
employee shall be coerced, threatened, intimidated, or
financially induced into donating vacation leave for pur-
poses of this program.

(11) Agencies shall maintain records which contain
sufficient information to provide for legislative review.

WSR 89-13-010
EMERGENCY RULES
SUPERINTENDENT OF PUBLIC INSTRUCTION
[Order 89-2—Filed June 9, 1989]

I, Judith A. Billings, Superintendent of Public In-
struction, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to conduct of
administrative hearings, WAC 392-101-010.

I, Judith A. Billings, find that an emergency exists
and that this order is necessary for the preservation of
the public health, safety, or general welfare and that ob-
servance of the requirements of notice and opportunity
to present views on the proposed action would be con-
trary to public interest. A statement of the facts consti-
tuting the emergency is recently enacted federal regula-
tions mandate an independent review of agency decisions



Washington State Register, Issue 89-13

regarding nonpayment of claims. This emergency rule
change is necessary to allow for that review in a timely
manner.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is_promulgated pursuant to RCW 34.04.020
and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 9, 1989.

By Judith A. Billings
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 87-5,
filed 4/28/87)

WAC 392-101-010 CONDUCT OF ADMINIS-
TRATIVE HEARINGS. The superintendent of public
instruction hereby assigns the following administrative
hearings to the office of administrative hearings and
hereby delegates to the administrative law judge con-
ducting any such hearing the authority to render the
final decision by the superintendent of public instruction:

(1) Nonresident transfer appeals pursuant to WAC
392-137-055(2).

(2) Special education hearings pursuant to WAC
392-171-531.

(3) Equal educational opportunity complaints pursu-
ant to WAC 392-190-075.

(4) Professional certification appeals pursuant to
WAC 180-75-030.

(5) Child Care Food Program and Summer Food

WSR 89-13-012

districts that were prepared from going forward at their
own expense, thereby likely increasing the cost of the
projects to the public but for this action.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 28A.47-
.060, 28A.47.802 and 28A.47.830 and is intended to ad-
ministratively implement that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42,30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED May 19, 1989.

By Monica Schmidt
Secretary

AMENDATORY SECTION (Amending Order 7-89,
filed 4/5/39)

WAC 180-25-300 PROJECT APPROVAL MOR-
ATORIUM. (1) Notwithstanding any provision of this
chapter to the contrary, the state board of education
hereby imposes a moratorium upon granting any project
approval pursuant to WAC 180-25-040, 180-25-045,
180-29-025, and 180-29-030.

(2) Notwithstanding subsection (1) of this section, a
school district may elect to proceed in compliance with
the procedural requirements of chapters 180-25 through
180-33 WAC with a project for which a completed re-
quest for state board approval was filed with the super-
intendent of public instruction during the period January
1 through March 30, 1989, at the district's expense and
risk; and, the project may be approved for state assist-
ance purposes by the board subsequent to the termina-
tion of this moratorium subject to the terms and condi-

Service Program appeals pursuant to 7 C.F.R. Parts 225

tions of chapters 180-25 through 180-33 WAC, as

and 226.

WSR 89-13-011
EMERGENCY RULES
STATE BOARD OF EDUCATION
[Order 13-89—Filed June 9, 1989]

Be it resolved by the State Board of Education, acting
at the Board Room of the Bellingham School District,
1306 Dupont Street, Bellingham, WA, that it does adopt
the annexed rules relating to project approval moratori-
um, WAC 180-25-300.

We, the State Board of Education, find that an emer-
gency exists and that this order is necessary for the
preservation of the public health, safety, or general wel-
fare and that observance of the requirements of notice
and opportunity to present views on the proposed action
would be contrary to public interest. A statement of the
facts constituting the emergency is the state board's
moratorium upon the approval of construction projects
has had the effect of discouraging a number of school
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hereafter revised and in effect at the time of approval.

WSR 89-13-012
NOTICE OF PUBLIC MEETINGS
BOARD FOR VOCATIONAL EDUCATION
[Memorandum—IJune 6, 1989]

The Washington State Board for Vocational Education's
regular meeting, previously scheduled for June 22, 1989,
is hereby canceled.

The Washington State Board for Vocational Education
has rescheduled its June 22 board meeting for July 12-
13, 1989. The state board will hold a work study session
on July 12 and its regular meeting on July 13. Both
meetings will start at 8:30 a.m. and be held in the Sun-
shine Room of the Resource Center at Clover Park Vo-
cational-Technical Institute in Tacoma.

People needing special accommodations, please call Patsi
Justice at (206) 753—-5660 or 234-5660 scan.
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WSR 89-13-013
NOTICE OF PUBLIC MEETINGS
COMMISSION ON .
ASIAN AMERICAN AFFAIRS
[Memorandum—June 7, 1989]

The commission's September meeting has been changed
from September 16 to September 23. The exact location
in Spokane has not been determined yet.

WSR 89-13-014
EMERGENCY RULES
STATE BOARD OF EDUCATION
[Order 14-89—Filed June 9, 1989]

Be it resolved by the State Board of Education, acting
at the Board Room of the Bellingham School District,
1306 Dupont Street, Bellingham, WA, that it does adopt
the annexed rules relating to project approval moratori-
um, WAC 180-29-300.

We, the State Board of Education, find that an emer-
gency exists and that this order is necessary for the
preservation of the public health, safety, or general wel-
fare and that observance of the requirements of notice
and opportunity to present views on the proposed action
would be contrary to public interest. A statement of the
facts constituting the emergency is the state board's
moratorium upon the approval of construction projects
has had the effect of discouraging a number of school
districts that were prepared from going forward at their
own expense, thereby likely increasing the cost of the
projects to the public but for this action.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 28A .47-
.060, 28A.47.802 and 28A.47.830 and is intended to ad-
ministratively implement that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED May 19, 1989.

By Monica Schmidt
Secretary

AMENDATORY SECTION (Amending Order 8-89,
filed 4/5/89)

WAC 180-29-300 PROJECT APPROVAL MOR-
ATORIUM. (1) Notwithstanding any provision of this
chapter to the contrary, the state board of education
hereby imposes a moratorium upon granting any project
approval pursuant to WAC 180-25-040, 180-25-045,
180-29-025, and 180-29-030.

(2) Notwithstanding subsection (1) of this section, a
school district may elect to proceed in compliance with
the procedural requirements of chapters 180-25 through
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180-33 WAC with a project for which a completed re-
quest for state board approval was filed with the super-
intendent of public instruction during the period January
1 through March 30, 1989, at the district's expense and
risk; and, the project may be approved for state assist-
ance purposes by the board subsequent to the termina-
tion of this moratorium subject to the terms and condi-
tions of chapters 180-25 through 180-33 WAC, as
hereafter revised and in effect at the time of approval.

WSR 89-13-015
EMERGENCY RULES

STATE BOARD OF EDUCATION
[Order 15-89—Filed June 9, 1989]

Be it resolved by the State Board of Education, acting
at the Board Room of the Bellingham School District,
1306 Dupont Street, Bellingham, WA, that it does adopt
the annexed rules relating to State assistance—Deferred
payment, WAC 180-27-057.

We, the State Board of Education, find that an emer-
gency exists and that this order is necessary for the
preservation of the public health, safety, or general wel-
fare and that observance of the requirements of notice
and opportunity to present views on the proposed action
would be contrary to public interest. A statement of the
facts constituting the emergency is the state board's
moratorium upon the approval of construction projects
has had the effect of discouraging a. number of school
districts that were prepared from going forward at their
own expense, thereby likely increasing the cost of the
projects to the public but for this action.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 28A .47-
.060, 28 A.47.802 and 28A.47.830 and is intended to ad-
ministratively implement that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED May 19, 1989.

By Monica Schmidt
Secretary

AMENDATORY SECTION (Amending Order 11-83,
filed 10/17/83)

WAC 180-27-057 STATE ASSISTANCE—DE-
FERRED PAYMENT. (1) In the event state moneys
are not sufficient for a school district project, a school
district may proceed at its own financial risk. At such
time state moneys become available, reimbursement may
be made for the project provided the provisions of chap-
ter 180-29 WAC have been complied with.

(2) Notwithstanding subsection (1) of this section,
and the moratorium upon approval imposed by WAC
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180-25-300, a school district may elect to proceed in
compliance with the procedural requirements of chapters
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180-25 through 180-33 WAC with a project for which
a completed request for state board approval was filed

WSR 89-13-017

Education, U.S. Department of Education or under the
Bureau of Indian Affairs, designated by the school for:

with the superintendent of public instruction during the
period January 1 through March 30, 1989, at the dis-
trict's expense and risk, and, the project may be ap-
proved for state assistance purposes by the board subse-
quent to the termination of this moratorium subject to
the terms and conditions of chapters 180-25 through

(i) Tuition;

(ii) Fees for equipment, materials, or supplies,

iii) Books;

(iv) Transportation; and

(v) Miscellaneous personal expenses as determined by
the institution.

180-33 WAC, as hereafter revised and in effect at the
time of approval.

WSR 89-13-016
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Order 2812—Filed June 9, 1989]

I, Leslie F. James, director of Administrative Services,
do promulgate and adopt at Olympia, Washington, the
annexed rules relating to disregard of income and re-
sources, amending WAC 388-28-575.

I, Leslie F. James, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is this rule amendment is necessary to
cross—reference rules for disregarding child support in-
centive payments; corrects disregards to include resourc-
es; and adjusts disregard computation of student finan-
cial assistance in accordance with court order number
C86-1568WD and Action Transmittal Number 88-20.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated under the general rule-
making authority of the Department of Social and
Health Services as authorized in RCW 74.08.090.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 9, 1989.

By Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 2718,
filed 10/27/88)

WAC 388-28-575 DISREGARD OF INCOME
AND RESOURCES. (1) For aid to families with de-
pendent children (AFDC), the department shall disre-
gard as income and as_a resource the following
payments:

(a) The portion of grants, loans, or federal work study
to an undergraduate student insured by the Secretary of
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(b) Per capita judgment funds under Public Law
(P.L.) 92-254 to members of the:

(i) Blackfoot Tribe of the Blackfoot Indian Reserva-
tion, Montana; and

(ii) Gros Ventre Tribe of the Fort Belknap Reserva-
tion, Montana.

(¢) Indian claim settlement per capita funds or funds
held in trust under P.L. 93—-134 or P.L. 94-114,

(d) The income of a Supplemental Security Income
recipient, )

(e) Two thousand dollars per individual per calendar
year received under the Alaska Native Claims Settle-
ment Act or under P.L. 9864,

(f) AFDC benefits resulting from a court order modi-
fying a department policy;,

(g) Veterans' Administration educational assistance
for the student's educational expenses and child care
necessary for school attendance;

(h) Housing and Urban Development (HUD) com-
munity development block grant funds that preclude use
for current living costs,

(i) The ((monthly)) child support incentive payments
from the office of support enforcement under WAC 388—
14-270; and

() A previous underpayment of assistance under
WAC 388-33-195.

(2) For AFDC and general assistance (GA), the de-
partment shall disregard as income((—for—AFDE€—and
6A)) and as a resource the following payments:

(a) Payment under Uniform Relocation Assistance
and Real Property Acquisition Policies Act of 1970,

(b) The food coupon allotment under Food Stamp Act
of 1977,

(¢) Compensation to volunteers in ACTION programs
established by Titles I, II, and III of P.L. 93-113;

(d) Benefits under women, infants and children pro-
gram (WIC);

(e) Food service program for children under the Na-
tional School Lunch Act, and

(f) Energy assistance payments.

WSR 89-13-017
RULES COORDINATOR
DEPARTMENT OF LICENSING
[Filed June 12, 1989]

I have designated Leslic Baldwin, Management Analyst,
as the Rules Coordinator for the Department of Licens-
ing and its associated boards and committees with rule—
making authority.
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In accordance with RCW 34.05.310, please publish the
mailing address for our rules coordinator in the state
Register:

Leslie Baldwin

Office of Budget and Planning

421 Black Lake Boulevard

Olympia, WA 98504

(206) 586-1323

321-1323 scan

.Mary Faulk
Director

WSR 89-13-018
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF ECOLOGY
[Memorandum—June 12, 1989]

Municipal Wastewater Treatment Construction Grants

Federal FY 1990 Construction Grants Project Priority
List

The Washington Department of Ecology is seeking pub-
lic comment on the proposed FY 1990 federal project
priority list for municipal wastewater treatment con-
struction grants. The project priority list identifies pro-
jects scheduled to receive federal grant assistance is fed-
eral fiscal year 1990 beginning October 1, 1989.

A hearing will be held on Friday, August 4, 1989, at
10:00 a.m. to receive testimony regarding the draft list.
The hearing will be located at the EFSEC Hearing
Room, Rowesix Building Complex, 4224 Sixth Avenue
S.E., Building #1, Lacey, WA.

The proposed FY 1990 project priority list will be avail-
able July 5, 1989, from Erin Guthrie, Department of
Ecology, Mailstop PV-11, Olympia, Washington 98504,
or by telephone (206) 459—6068.

The department encourages all interested parties to pro-
vide testimony relative to the merits of the proposed
projects. Written comments will be accepted until Au-
gust 11, 1989. Persons unable to attend the hearing may
mail comments to: Erin Guthrie, Department of Ecolo-
gy, Mailstop PV-11, Olympia, Washington 98504.

WSR 89-13-019
PROPOSED RULES
DEPARTMENT OF COMMUNITY DEVELOPMENT
(Fire Protection)
(Filed June 12, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Com-
munity Development intends to adopt, amend, or repeal
rules concerning:

Amd WAC 212-17-140 Fireworks wholesaler—Records and
reports.
Amd WAC 212-17-195 Retailers of fireworks—Sales locations;

that the agency will at 9:00 a.m., Tuesday, July 25,
1989, in the Department of Community Development,
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9th and Columbia Building, Olympia, Washington
98504, conduct a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
chapter 70.77 RCW, State fireworks law.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 24, 1989.

Dated: June 12, 1989
By: Chuck Clarke
Director

STATEMENT OF PURPOSE

The Joint Administrative Rules Review Committee
has requested legislative review of rule amendments pre-
viously adopted. As a result, the amendments included in
this filing in effect will discontinue earlier amendatory
rules until the legislature has an opportunity to complete
its review.

This rule is adopted pursuant to chapter 70.77 RCW.

This rule implements the State fireworks law, chapter
70.77 RCW.

The agency person responsible for the administration
and enforcement of this rule is Sandra L. Benbrook,
Acting Director of Fire Protection, Department of Com-
munity Development, 9th and Columbia Building,
Mailstop GH-51, Olympia, Washington 985044151,
phone (206) 586-3442.

The Fire Protection Services Division of the Depart-
ment of Community Development is proposing this rule.

This rule is not the result of any federal law or court
decision.

Adoption of this rule does not have an adverse impact
on small business.

AMENDATORY SECTION (Amending Order FPS 88-01, filed
3/31/88)

WAC 212-17-140 FIREWORKS WHOLESALER—RE-
CORDS AND REPORTS. ((3)) The licensee shall maintain and
make available to the director of fire protection full and complete re-
cords including imports, purchases, sales, and consumption of fireworks
items by kind and class.

(_(Whmmhdbﬂrmmd}yjofﬂ-ﬁmm

; . +thercf bi ek ~ onty-msof
suchexemption-isprovided-by-chapter42-17-REW-))
AMENDATORY SECTION (Amending Order FPS 88-01, filed
3/31/88)

WAC 212-17-195 RETAILERS OF FIREWORKS—SALES
LOCATIONS. (1) Fireworks sold at retail shall be sold only:

(a) In roadside stands; or

(b) Buildings used for no other purpose.

(2) ((Roadside-stands—shat-meet—attappticable—fire—codes—for-tem=
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€5))) Each retail fireworks location shall have not less than two wa-
ter—type extinguishers of not less than two and one-half gallon capaci-
ty or alternate equipment deemed equivalent by the local fire
authority.

((€63)) (3) During the hours that a fireworks stand or location is not
open for business, it shall be closed and locked unless all fireworks
have been removed.

WSR 89-13-020
EMERGENCY RULES
DEPARTMENT OF COMMUNITY DEVELOPMENT
(Fire Protection)
[Order 89-02—Filed June 12, 1989]

I, Chuck Clarke, director of the Department of Com-
munity Development, do promulgate and adopt at the
9th and Columbia Building, Mailstop GH-51, Olympia,
Washington 98504—4151, the annexed rules relating to:

Amd WAC 212-17-140 Fireworks wholesaler—Records and
reports.
Amd WAC 212-17-195 Retailers of fireworks—Sales locations.

I, Chuck Clarke, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is the Joint Administrative Rules Review
Committee has requested revision of existing rules while
a review is conducted by the House Commerce and La-
bor Committee and the Senate Economic Development
and Labor Committee. Since the fireworks season is im-
minent, these rule amendments must take effect
immediately.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to chapter 70.77
RCW, State fireworks law and is intended to adminis-
tratively implement that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 12, 1989.

By Chuck Clarke
Director
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AMENDATORY SECTION (Amending Order FPS
88-01, filed 3/31/88)

WAC 212-17-140 FIREWORKS WHOLESAL-
ER—RECORDS AND REPORTS. (((B)) The licens-
ee shall maintain and make available to the director of
fire protection full and complete records including im-
ports, purchases, sales, and consumption of fireworks
items by kind and class.

(((i'j—-Tbc—hccn'scc—shzﬂ—&ic—a—rcport—anmaﬂy—of—aﬂ

bychapter4217REW-))
AMENDATORY SECTION (Amending Order FPS
88-01, filed 3/31/88)

WAC 212-17-195 RETAILERS OF FIRE-
WORKS—SALES LOCATIONS. (1) Fireworks sold
at retail shall be sold only:

(a) In roadside stands, or

(b) Buildings used for no other purpose.

(2) ((Roadstde—stands—shatl-meet—atlapplicable—fire
codes—for—temporary—structures—and—shatl—be—scparated
frompublic-ways—property—tines,anmd—permanent—struc-

53)) Each retail fireworks location shall have not less
than two water—type extinguishers of not less than two
and one-half gallon capacity or alternate equipment
deemed equivalent by the local fire authority.
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((€63)) (3) During the hours that a fireworks stand or
location is not open for business, it shall be closed and
locked unless all fireworks have been removed.

WSR 89-13-021
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 89—45—Filed June 12, 1989}

I, Joseph R. Blum, director of the Department of
Fisheries, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to personal use
rules.

I, Joseph R. Blum, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is harvestable surplus of clams and oy-
sters on these beaches have been taken. There is inade-
quate time to promulgate permanent regulations.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 75.08.080
and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 9, 1989.

By Joseph R. Blum
Director

NEW SECTION

WAC 220-56-35000F HARDSHELL CLAMS—
AREAS AND SEASONS. Notwithstanding the provi-
sions of WAC 220-56-350, effective 12:01 a.m. June 15,
1989 until further notice, it is unlawful to take, dig for
and possess hardshell clams in the following areas:

(1) All stated—owned tidelands at Fort Flagler State
Park — Closed effective July 1, 1989.

(2) All state-owned tidelands at Bywater Bay -
Closed effective June 15, 1989.

(3) All state-owned tidelands at Point Whitney —
Closed effective June 15, 1989.

(4) All state—owned tidelands at Eagle Creek — Closed
effective June 15, 1989.

(5) Oak Bay County Park — All county-owned tide-
lands on the west side of Oak Bay, Indian Island —
Closed effective June 15, 1989.

(6) All state-owned tidelands at Browns Point
Toandos Peninsula (DNR Beach 57B — from a point 1.5
miles north of Browns Point to a point approximately 1.0
miles south of Browns Point — Closed effective June 15,
1989.
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NEW SECTION

WAC 220-56-38000C OYSTERS—AREAS AND
SEASONS. Notwithstanding the provisions of WAC
220-56-380, effective June 15, 1989 until further notice
it is unlawful to take oysters from the following areas:

(1) Kitsap Memorial State Park — All state-owned
tidelands at Kitsap Memorial State Park.

(2) Bywater Bay — All state-owned tidelands at
Bywater Bay.

WSR 89-13-022
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 89-46—Filed June 12, 1989]

I, Joseph R. Blum, director of the Department of
Fisheries, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to commercial
fishing regulations.

I, Joseph R. Blum, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is the harvestable quota of chinook salm-
on available for troll fishermen was not taken in the
fishery ending June 9, 1989, and remains available for
harvest. The fishery is closed north of the Queets River
to reduce impacts on upper Columbia River spring chi-
nook. Coho salmon are in need of protection. This regu-
lation is adopted at the recommendation of the Pacific
Fisheries Management Council. There is inadequate
time to promulgate permanent regulations, because the
fishery must, by prior agreement end June 15, 1989.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 75.08.080
and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 12, 1989.

By Joseph R. Blum
Director

NEW SECTION

WAC 220-24-02000F LAWFUL ACTS—TROLL
FISHERY. Notwithstanding the provisions of WAC
220-20-010, WAC 220-20-020 and WAC 220-20-030,
effective immediately it is unlawful to fish for or possess
salmon taken for commercial purposes with troll gear in
the waters west of the Bonilla—Tatoosh Line, the Pacific
Ocean, or waters west of a line drawn true north-south
through Buoy 10 at the mouth of the Columbia River
except as provided for in this section:




Washington State Register, Issue 89-13

(1) Effective 12:01 a.m. June 13, 1989 it is lawful to
fish for and possess all salmon species except coho salm-
on taken from those waters south of a line projected true
west from the mouth of the Queets River, except for
those waters of a conservation zone at the mouth of the
Columbia River bounded on the north by a line project-
éd true west from North Head along 46°1800" north
latitude to the Fisheries Conservation Zone westerly
boundary, thence south to 46°11'06" north latitude,
thence east to 46°11'06" north latitude, 124°11'00" west
longitude (the Columbia River Buoy), thence north—
westerly along the Red Buoy Line to the tip of the south
Jjetty, from which conservation zone no salmon may be
taken.

(2) The above open area will close 11:59 p.m. June
15, 1989.

(3) Lawful terminal gear is restricted to single point,
single shank barbless hooks.

(4) No chinook salmon less than 28 inches in total
length or 21.5 inches head—off may be retained.

(5) It is unlawful to fish for or possess salmon taken
for commercial purposes with any gear other than troll
gear in the open fishery area.

(6) It is unlawful to transport through Coastal Salm-
on Management and Catch Reporting Areas 1, 2, 3, or 4
or land in the State of Washington any salmon taken for
commercial purposes contrary to the provisions of Chap-
ter 220-33 WAC or 22047 WAC relative to seasons
and species provided for in this section.

(7) Any salmon taken for commercial purposes from
the above described waters must be landed prior to 11:59
p.m. June 17, 1989.

REPEALER

The following section of the Washington Administra-
tive Code is repealed effective 12:01 a.m. June 13, 1989:

WAC 220-24-02000E LAWFUL ACTS—TROLL
FISHERY. (89-43)

WSR 89-13-023
ADOPTED RULES

CRIMINAL JUSTICE TRAINING COMMISSION
[Order 12C—Filed June 13, 1989]

Be it resolved by the Washington State Criminal Jus-
tice Training Commission, acting at Seattle,
Washington, that it does adopt the annexed rules relat-
ing to physical requirements for admission to basic law
enforcement academies, amending WAC 139-05-230.

This action is taken pursuant to Notice No. WSR 89-
07-048 filed with the code reviser on March 14, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule-
making authority of the Washington State Criminal
Justice Training Commission as authorized in RCW
43.101.080(2).
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WSR 89-13-024

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED June 8, 1989.

By James C. Scott
Executive Director

AMENDATORY SECTION (Amending Order 1-B,
filed 9/10/86)

WAC 139-05-230 PHYSICAL REQUIRE-
MENTS FOR ADMISSION TO BASIC LAW EN-
FORCEMENT ACADEMIES. Each successful appli-
cant for admission to a basic law enforcement academy
sponsored or conducted by the Washington State Crimi-
nal Justice Training Commission shall possess good
health and physical capability to actively and fully par-
ticipate in the physical activities required for basic certi-
fication. In addition to defensive tactics, such activities
shall include a physical training program geared to final
attainment of the instructional objectives of physical
performance((; i

9 ’ 9
. : . : e
such-instance-shatt-abasic-certificate-be-issued)).
Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears herein pursuant to
the requirements of RCW 34.08.040.

WSR 89-13-024
ADOPTED RULES
CRIMINAL JUSTICE TRAINING COMMISSION
[Order 14D—Filed June 13, 1989]

Be it resolved by the Washington State Criminal Jus-
tice Training Commission, acting at Seattle,
Washington, that it does adopt the annexed rules relat-
ing to requirement of basic law enforcement training,
amending WAC 139-05-200.

This action is taken pursuant to Notice No. WSR 89—
07-049 filed with the code reviser on March 14, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule-
making authority of the Washington State Criminal
Justice Training Commission as authorized in RCW
43.101.080(2).

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED June 8, 1989.

By James C. Scott
Executive Director
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AMENDATORY SECTION (Amending Order 14-D,
filed 9/18/87)

WAC 139-05-200 REQUIREMENT OF BASIC
LAW ENFORCEMENT TRAINING. (1) All full-
time commissioned law enforcement employees of a city,
county, or political subdivision of the State of
Washington, except officers of the Washington State
Patrol, unless otherwise exempted by the Washington
State Criminal Justice Training Commission, shall as a
condition of continued employment successfully com-
plete a 440-hour basic law enforcement academy spon-
sored or conducted by the Commission, or obtain a cer-
tificate of equivalent basic training from the Commis-
sion. This requirement of basic law enforcement training
shall be met within the initial fifteen—-month period of
law enforcement employment, unless otherwise extended
by the Commission. Provided, that aforementioned per-
sonnel hired on or after January 1, 1990, shall com-
mence basic training during the first six months of em-
ployment unless otherwise extended by the Commission.

(2) Law enforcement personnel exempted from the
requirement of subsection (1) of this section shall
include:

(a) individuals holding the office of sheriff of any
county on September 1, 1979;

(b) auxiliary and reserve personnel; and

(c) commissioned personnel

(i) who have been granted an administrative exemp-
tion by the commission, provided that the initial grant
and continuing effect of such exemption shall be gov-
erned by the following:

(A) no police chief or sheriff of any agency with ten
or fewer full-time patrol officers shall be eligible to re-
ceive such exemption;

(B) any request for such exemption shall be submitted
to the commission on approved form and, in any instance
wherein the requestor is a police chief, such request shall
be co-signed by requestor's appointing authority;

(C) any individual receiving such exemption may not
engage in patrol or other general enforcement activity on
a usual or regular basis but shall limit such involvement
to that required for supervision, agency management, or
manpower replacement on an emergency or exigent
basis;

(D) any approved administrative exemption shall re-
main in effect for the duration of the exemptee's term of
service within the position upon which such exemption is
based or until the nature of exemptee's primary duties
and responsibilities change from administrative to gen-
eral enforcement; and

(E) any approved administrative exemption may be
revoked by the commission at any time and upon its
finding that the conditions of such exemption are not
being met or the basis for such exemption no longer
exists;

(ii) whose initial date of ((continuing;)) full-time,
regular and commissioned law enforcement employment
within the State of Washington precedes January 1,

1978((;-and-such—employment-is—without-break-or-inter-
SN - l
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(iii) who have been certified in accordance with the
requirement of subsection (1) of this section, and there-
after have engaged in regular and commissioned law en-
forcement employment without break or interruption in
excess of twenty—four months' duration.

(3) Each law enforcement agency of the State of
Washington, or any political subdivision thereof, except

“the Washington State Patrol, shall immediately notify

the Commission by approved form of each instance
wherein a commissioned officer begins continuing and
regular employment with that agency on or after Janu-
ary 1, 1978. Such notification shall be maintained by the
commission and shall be utilized by the commission for
the subsequent scheduling, notification and enrollment
required for compliance with the basic law enforcement
training requirement.

(4) Failure to comply with the above requirement of
basic law enforcement training shall result in notification
of noncompliance, by the Commission, on approved
form, to:

(a) the individual in noncompliance;

(b) the head of his/her agency;

(c) the Civil Service commission having jurisdiction of
such agency;

(d) the judges and clerks of the municipal, district,
and superior courts in which said agency is located;

(e) the State Auditor's Office; and

(f) any other agency or individual, as determined by
the commission.

Reviser's note: RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

WSR 89-13-025
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 89-47—Filed June 13, 1989]

I, Joseph R. Blum, director of the Department of
Fisheries, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to personal use
rules.

I, Joseph R. Blum, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is harvestable surplus of clams and oy-
sters on these beaches have been taken. There is inade-
quate time to promulgate permanent regulations.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 75.08.080

‘and is intended to administratively implement that

[32]

statute.
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The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 13, 1989.

By R. Kahler Martinson
for Joseph R. Blum
Director

NEW SECTION

WAC 220-56-35000G HARDSHELL CLAMS—
AREAS AND SEASONS. Notwithstanding the provi-
sions of WAC 220-56-350,

(1) Effective 12:01 a.m. June 15, 1989 until further
notice, it is unlawful to take, dig for or possess hardshell
clams taken from the following areas:

(a) All state-owned tidelands at Bywater Bay.

(b) All state—owned tidelands at Point Whitney.

(c) All state-owned tidelands at Eagle Creek.

(d) Oak Bay County Park — All county—owned tide-
lands on the west side of Oak Bay.

(e) All state-owned tidelands at Browns Point,
Toandos Peninsula (DNR Beach 57B - from a point 1.5
miles north of Browns Point to a point approximately 1.0
miles south of Browns Point)

(2) After 11:59 p.m. June 30, 1989 until further no-
tice it is unlawful take, dig for or possess hardshell clams
taken from all stated—owned tidelands at Fort Flagler
State Park.

NEW SECTION

WAC 220-56-38000D OYSTERS—AREAS AND
SEASONS. Notwithstanding the provisions of WAC
220-56-380, after 11:59 p.m. June 15, 1989 until fur-
ther notice it is unlawful to take or possess oysters taken
from the following areas:

(1) Kitsap Memorial State Park — All state—owned
tidelands at Kitsap Memorial State Park.

(2) Bywater Bay - All state-owned tidelands at
Bywater Bay.

REPEALER

The following sections of the Washington Adminis-
trative Code are repealed:

WAC 220-56-35000F HARDSHELL CLAMS—
AREAS AND SEASONS. (89-45)

WAC 220-56-38000C OYSTERS—AREAS AND
SEASONS. (89-45)

WSR 89-13-026
NOTICE OF PUBLIC MEETINGS
TACOMA COMMUNITY COLLEGE
[Memorandum-—June 9, 1989]

Please be advised that our board of trustees has changed
the date of their regular August meeting from August
10 to August 1, 1989.
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WSR 89-13-028

WSR 89-13-027

REVIEW OF RULES
DEPARTMENT OF TRANSPORTATION

[Filed June 14, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.230, that the Department of Trans-
portation intends to review the following rules:

Ch. 468-38 WAC Vehicle size and weight restricted highways—
Equipment (operations and maintenance).

Ch. 46846 WAC Transit vehicle stop zones (operations and
maintenance).

Ch. 468-78 WAC Transportation
(highways).

buildings—Works of art

The agency will at 10:00 a.m., Monday, September
11, 1989, in the Transportation Building, Room 1D2,
Olympia, Washington 98504, conduct a public hearing
on the rules.

The Department of Transportation has outlined a
schedule for reviewing all of its Washington Adminis-
trative Code chapters once every four years in order that
all of its administrative rules meet the intent of any law
establishing those rules, and to make sure those rules are
current and necessary.

Dated: June 13, 1989
By: Ed W. Ferguson
Deputy Secretary

WSR 89-13-028

PROPOSED RULES
UTILITIES AND TRANSPORTATION

COMMISSION

[Filed June 14, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the [Utilities and Trans-
portation Commission] intends to adopt, amend, or re-
peal rules relating to methods for obtaining data in con-
tested cases, WAC 480-08-208, Docket No. U-89-
2748-R;

that the agency will at 9:00 a.m., Wednesday, June
21, 1989, in the Commission's Hearing Room, Second
Floor, 1300 South Evergreen Park Drive S.W., Olympia,
Washington, conduct a public hearing on the proposed
rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 80.01.040, 80.04.020, 80.04.070, 80.04.090, 80-
.04.100, corresponding sections of chapter §1.04 RCW,
RCW 34.04.020 and 34.04.105.

The specific statute these rules are intended to imple-
ment is Titles 80 and 81 RCW.

This notice is connected to and continues the matter
in Notice Nos. WSR 89-08-109 and 89-11-085 filed
with the code reviser's office on April 5, 1989, and May
24, 1989.

Dated: June 14, 1989
By: Paul Curl
Acting Secretary
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WSR 89-13-029
ADOPTED RULES
DEPARTMENT OF WILDLIFE
(Wildlife Commission)
[Order 399—Filed June 14, 1989]

Be it resolved by the Washington Wildlife Commis-
sion, acting at Spokane, Washington, that it does adopt
the annexed rules relating to 1989-90 General hunting
seasons and rules, adopting WAC 232-28-218.

This action is taken pursuant to Notice No. WSR 89—
08-108 filed with the code reviser on April 5, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated pursuant to RCW 77.12.040
and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED May 12, 1989.

By Curt Smitch
for Dr. James M. Walton
Chairman, Wildlife Commission

NEW SECTION

WAC 232-28-218
AND RULES.

Reviser's note: The text and accompanying pamphlet comprising
the 1989 Hunting seasons and rules adopted by the Department of
Wildlife have been omitted from publication in the Register under the
authority of RCW 34.04.050(3) as being unduly cumbersome to pub-
lish. Copies of the rules may be obtained from the main office of the
Department of Wildlife, 600 Capitol Way North, Olympia,
Washington 985011091, and are available in pamphlet form from the
department, its six regional offices, and at numerous drug and sporting
goods stores throughout the state.

1989 HUNTING SEASONS

WSR 89-13-030
PROPOSED RULES
DEPARTMENT OF GENERAL ADMINISTRATION
(Office of Commodity Redistribution)
[Filed June 14, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Gen-
eral Administration, State Office of Commodity Redis-
tribution, intends to adopt, amend, or repeal rules con-
cerning institute new WAC 236-48-1901 to implement
amended RCW 43.19.1919;

that the agency will at 10:00 a.m., Tuesday, July 25,
1989, in the Auditorium, First, General Administration
Building, Olympia, conduct a public hearing on the pro-
posed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 43.19.190(11) and 43.19.010.
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The specific statute these rules are intended to imple-
ment is RCW 43.19.1919.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 24, 1989.

Dated: June 14, 1989
By: John Nicholson
Deputy Director

STATEMENT OF PURPOSE

Title and Number of Rule Section(s) or Chapter(s):
WAC 236-48-1901 Surplus property—Exceptions to
disposal priorities.

Description of Purpose: Legislation, passed in 1989,
amended RCW 43.19.1919 to facilitate the most cost
effective disposal of state surplus items by allowing the
director of general administration the authority to dis-
pose of property without first offering to other state
agencies.

Statutory Authority;: RCW 43.19.190(11) and
43.19.010.

Specific Statute Rule is Intended to Implement: RCW
43.19.1919.

Summary of Rule: Excess and/or surplus property
may be disposed of without offering to other state agen-
cies if the director of general administration determines
that it is in the best interest of the state.

Reasons Supporting the Proposed Action: Some items
declared surplus by the state of Washington, because of
their minimal value, could now be disposed of through
donation or dispersal on site as a cost avoidance mea-
sure. This would eliminate the overhead and transporta-
tion costs that are currently associated with offering all
surplus items on a priority scale to state agencies, gov-
ernmental entities, and private nonprofits.

Agency Personnel Responsible for Drafting, Imple-
mentation and Enforcement of the Rule: Michael
Levenson, Assistant Director, Department of General
Administration, State Office of Commodity Redistribu-
tion; and Neil House, State Surplus Property Manager,
Department of General Administration, State Office of
Commodity Redistribution, State Surplus Property.

Agency Comments or Recommendations, if any,
Regarding Statutory Language, Implementation, En-
forcement and Fiscal Matters Pertaining to the Rule:
None.

Whether Rule is Necessary as a Result of Federal
Law or Federal or State Court Action: Not applicable.

Small Business Economic Impact Statement: Not
applicable.

NEW SECTION

WAC 236-48-1901 SURPLUS PROPERTY - EXCEPTIONS
TO DISPOSAL PRIORITIES Excess and/or surplus property may be
disposed of without offering to other state agencies if the director of
general administration determines that it is in the best interest of the
state. In this event, the following guidelines will apply:

(1) lItems will be transferred or sold for reasonable cost if practical.

(2) ltems for which a reasonable cost cannot be obtained will be do-
nated to a nonprofit organization (which is registered under state law
and exempt from federal income tax liability) with an ongoing equip-
ment rehabilitation program.

(3) Recipients of donated items, if not designated by the director of
general administration, will be determined by state surplus property.
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(4) Successful donees will be notified by state surplus property and
removal will be the responsibility of the donee.

(5) Items that can be documented to have a higher overhead cost
than can be realized from their sale, can, at the discretion of the di-
rector of general administration, be scrapped or dumped if there is not
an acceptable donee organization available.

(6) All surplus actions, including those described in the regulation,
will require submittal of the appropriate surplus document form to
general administration.

WSR 89-13-031
RULES OF COURT
STATE SUPREME COURT
[June 12, 1989]

IN THE MATTER OF THE
AMENDMENT TO RLD 3.1

The Washington State Bar Association having ap-
proved the proposed amendment to RLD 3.1 and the
Court having determined that the amendment will aid in
the prompt and orderly administration of justice and
having further determined that an emergency exists
which necessitates an early adoption;

Now, therefore, it is hereby

ORDERED:

(a) That the amendment as attached hereto is

adopted.
" (b) That pursuant to the emergency provisions of GR
9(i), the amendment will be published expeditiously in
the Washington Reports and will become effective upon
publication.

DATED at Olympia, Washington this 12th day of
June, 1989.

NO. 25700-A—432

Keith M. Callow

Robert F. Utter Fred H. Dore

Robert F. Brachtenbach Vernon R. Pearson

James M. Dolliver Andersen, J.

B. Durham Smith, J.

TITLE 3. SUSPENSION BEFORE FINAL
DISPOSITION
RULE 3.1 SUSPENSION FOR CONVICTION OF A
CRIME

(a) Court Clerk to Advise Association of Conviction.
The clerk of any court of this state in which a lawyer is
convicted of a crime shall advise the Association of the
conviction, and shall provide the Association upon re-
quest with certified copies of any order or other docu-
ment evidencing the conviction.

(b) Conviction Defined. "Conviction" for the purposes
of this rule shall be considered to have occurred upon
entry of a plea of guilty, unless the defendant affirm-
atively shows that the plea was not accepted or was
withdrawn, or upon entry of a finding or verdict of
guilty, unless the defendant affirmatively saows that
judgment was arrested or a new trial granted.
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(bc) Determination of "Serious Crime". [Text
Unchanged]

- (ed) Petition. [Text Unchanged]

(de) Immediate Interim Suspension. [Text
Unchanged]

(ef) Duration of Suspension. [Text Unchanged]

(fg) Termination of Suspension. [Text Unchanged]

(gh) Notice of Dismissal to Supreme Court. [Text
Unchanged]

(hi) Definition of "Serious Crime." [Text Unchanged]

RLD 3.1

At its April 18, 1989 Rules Committee meeting the
Committee voted unanimously to recommend to the
May 11, 1989 en banc conference that the proposed
amendment to RLD 3.1 recommended by the
Washington State Bar Association be adopted under the
emergency provisions of GR 9. The proposal simply
clarifies the definition of "conviction" so that the WSBA
knows when it is appropriate to move for interim sus-
pension when an attorney has been convicted of a felony.

Reviser's note: The brackets and enclosed material in the text of
the above material occurred in the copy filed by the Supreme Court
and appear herein pursuant to the requirements of RCW 34.08.040.

WSR 89-13-032
RULES OF COURT
STATE SUPREME COURT
[June 12, 1989]

IN THE MATTER OF THE ADOPTION
OF GR 1, NEW GR 13, NEW GR 14, RLD
4.4(a), RLD 4.5(c), RLD 4.6(c), RLD 4.10,
NEW RLD 4.10A, ER 1101(d), RAP 2.2(d),
CR 2A, CR 4(b), CR 4.1, CR 10(d),

CR 26(c), CR 26(h), CR 30(b), CR 33(a),
CR 34(b), CR 36(a), CR 47(b), CR 54(b),
CR 59(b), CR 65(c), MAR 1.2, MAR
1.3(b), MAR 3.2, MAR 5.3, MAR 7.1(a),
MAR 7.2, MAR 7.3, SPR 90.04W, SPR 91.04W,
SPR 93.04W, SPR 98.08W, SPR 98.12W,

SPR 98.16W, SPR 98.20W, CrR 1.5,

CrR 6.5, JAR Title, JAR 2, JCR 10(c),

JCR 38(e), JCR 85, CrRLJ 1.5,

JTIR 2.1(b), JTIR 2.2(b), JTIR 2.3,

JTIR 2.4, JTIR 2.6, JTIR 4.1,

JTIR 6.2, AND NEW JTIR 6.6

25700-A-433
ORDER

The Washington State Bar Association having recom-
mended the adoption of GR 1, New GR 13, New GR
14, RLD 4.4(a), RLD 4.5(c), RLD 4.6(c), RLD 4.10,
New RLD 4.10A, ER 1101(d), RAP 2.2(d), RAP
2.2(d), CR 2A, CR 4(b), CR 4.1, CR 10(d), CR 26(c),
CR 26(h), CR 30(b), CR 33(a), CR 34(b), CR 36(a),
CR 47(b), CR 54(b), CR 59(b), CR 65(c), MAR 1.2,
MAR 1.3(b), MAR 3.2, MAR 5.3, MAR 7.1(a), MAR
7.2, MAR 7.3, SPR 90.04W, SPR 91.04W, SPR
93.04W, SPR 98.08W, SPR 98.12W, SPR 98.16W,
SPR 98.20W, CrR 1.5, CrR 6.5, JAR Title, JAR 2,
JCR 10(c), JCR 38(e), JCR 85, CrR1J 1.5; and the
Rules Committee having recommended JTIR 2.1(b),
JTIR 2.2(b), JTIR 2.3, JTIR 2.4, JTIR 2.6, JTIR 4.1,
JTIR 6.2, New JTIR 6.6, and the Court having consid-
ered the proposed Rules, Amendments and comments
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submitted thereto, and having determined that the pro-
posed Rules and Amendments will aid in the prompt and
orderly administration of justice;

Now, therefore, it is hereby

ORDERED:

(a) That the Rules and Amendments as attached
hereto are adopted;

(b) That the Rules and Amendments will be published
in the special rules edition of the Washington Reports in
July, 1989, and will become effective September 1, 1989,
except for GR 14, CR 10(d), JCR 10(c), CrR 1.5 and
CrRLJ 1.5. which have a delayed implementation date
of September 1, 1990,

DATED at Olympia, Washington this 12th day of
June, 1989.

Keith M. Callow

Fred H. Dore Robert F. Utter

Robert F. Brachtenbach Vernon R. Pearson

James M. Dolliver James A. Andersen

B. Durham Charles Z. Smith

Reviser's note: The material contained in this filing will appear in
the 89-14 issue of the Register as it was received after the applicable
closing date for the issue for agency—typed material exceeding the vol-
ume limitations of WAC 1-12-035 or 1-13-035, as appropriate.

Reviser's note: The typographical error in the above material ap-
peared in the original copy of the Supreme Court and appears herein
pursuant to the requirements of RCW 34.08.040.

WSR 89-13-033
NOTICE OF PUBLIC MEETINGS
EVERETT COMMUNITY COLLEGE
[Memorandum—June 12, 1989]

A change in the regular meeting schedule for the Everett
Community College board of trustees is as follows:

The second and third Wednesdays of
each month at 12:30 p.m.

Everett
elsewhere.

Time and Date:

Place: Community College or

WSR 89-13-034

PROPOSED RULES
DEPARTMENT OF LABOR AND INDUSTRIES

[Filed June 15, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Labor
and Industries intends to adopt, amend, or repeal rules
concerning:

Amd WAC 296-104-050 Administration—Examination for
inspector.

Amd WAC 296-104-260 Inspection of systems—Clearance at
top of boilers.
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Rep  WAC 296-104-315 New installations—Blow off tanks.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on June 22, 1989.

The authority under which these rules are proposed is
chapter 70.79 RCW.

This notice is connected to and continues the matter
in Notice No. WSR 89-08-075 filed with the code revi-
ser's office on April 5, 1989.

Dated: June 15, 1989
By: Taylor Dennen
for Joseph A. Dear
Director

WSR 89-13-035
RULES COORDINATOR
DEPARTMENT OF TRANSPORTATION
[Filed June 15, 1989]

The Washington State Department of Transportation
has designated a new rules coordinator. All future infor-
mation should be directed to Mr. Bill Richeson, Forms
Manager, Administration Services, Department of
Transportation, Transportation Building, Mailstop KF-
01, Olympia, WA 98504, phone 753-0316.

Ed W. Ferguson
Deputy Secretary

WSR 89-13-036
ADOPTED RULES
OFFICE OF ADMINISTRATIVE HEARINGS
[Order 6—Filed June 15, 1989]

I, David R. LaRose, director of the Office of Admin-
istrative Hearings, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to:

Amd WAC 10-04-020 Amending agency description and office
locations.

Amd WAC 10-04-060 Amending public records copying fee.

Amd ch. 10-08 WAC New, amendatory and repealer sections

replacing the uniform rules for the con-
duct of contested cases with the model
rules of procedure.

This action is taken pursuant to Notice No. WSR 89—
10-035 filed with the code reviser on April 28, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated pursuant to RCW 42.17.250
and 34.05.220(1)(b) for chapter 10-04 WAC; and
RCW 34.05.250 for chapter 10.08 WAC and is intended
to administratively implement that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.



Washington State Register, Issue 89-13

APPROVED AND ADOPTED June 15, 1989.
By D. R. LaRose
Chief Administrator
Law Judge

AMENDATORY SECTION (Amending Order 4, filed
10/2/85 [10/31/85])

WAC 10-04-020 FUNCTION—ORGANIZA-
TION—OFFICES. The office of administrative hearings
was created by chapter 34.12 RCW for the impartial
administration of administrative hearings for state agen-
cies. The office is under the direction of the chief ad-
ministrative lawajudge and is organized in two divisions.

Administrative lawajudges assigned to the two divi-
sions preside over hearings in ((contested cases)) adjudi-
cative proceedings and issue ((proposals for decisions))
initial or final orders, including findings of fact and con-
clusions of law. Division one is responsible for hearings
held before the department of social and health services,
the utilities and transportation commission, the liquor
control board, the department of licensing, the superin-
tendent of public instruction, and any other state agency
((as defined in RCW 34.12.020(4))) requiring adminis-
trative law judge services except the employment securi-
ty department. Division two is responsible for hearings
held before the employment security department.

The administrative office is located at Building No. 1,
4224-6th Avenue S.E., Lacey, Washington, 98504-
8915. The office hours are 8:00 a.m. to noon and 1:00
p-m. to 5:00 p.m., Monday through Friday except legal
holidays. Administrative lawajudges are housed in the
following field offices:

Social & Health Subdivision
1212 Jefferson SE, Suite 200
Olympia WA 98504-7821

Social & Health Subdivision
1414 Dexter Avenue North
Seattle WA 98109

Social & Health Subdivision
2nd Floor, ES Building
South 130 Arthur

Spokane WA 99202

Social & Health Subdivision
((2925 Rockefeller))

2722 Colby, Suite 103
Everett WA 98201

Yakima Subdivision
1110 West Lincoln Avenue
Yakima WA 98902

Utilities & Transportation Subdivision
1212 Jefferson SE, Suite 200
Olympia WA 98504-7821

Liquor Control Subdivision
1212 Jefferson SE, Suite 200
Olympia WA 98504-7821

[37]

WSR 89-13-036

Employment Security Subdivision
Room 606 Securities Building
1904 Third Avenue

Seattle WA 98101

Employment Security Subdivision
((Capital 5000 Building))

921 Lakeridge Way, Suite C
Olympia WA 98504

Employment Security Subdivision
2nd Floor, ES Building

P.O. Box TAF-C-14

Spokane WA 99220

Vancouver Subdivision
111 West 39th Street, Suite A
Vancouver WA 98660

All written communications by parties pertaining to a
particular case shall be filed with the field office, if any,
assigned to the case, and otherwise with the deputy chief
administrative law judge at the administrative office.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear herein pursuant to
the requirements of RCW 34.08.040.

Reviser's note: RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 1004060 COPYING FEES. No fee shall
be charged for the inspection of public records. The
office shall charge a fee of ten cents per page of copy for
providing copies of public records and for the use of the
office’'s copy equipment, subject to a minimum charge
per order of $1.00, plus postage at actual cost. This
charge is the amount necessary to reimburse the office
for its actual costs incident to such copying and mailing
or transmission by telefacsimile.

MODEL RULES OF PROCEDURE

NEW SECTION

WAC 10-08-001 DECLARATION OF PUR-
POSE. Chapter 1008 WAC contains the model rules of
procedure which RCW 34.05.250 requires the chief ad-
ministrative law judge to adopt for use by as many
agencies as possible. The model rules deal with general
functions and duties performed in common by the vari-
ous agencies. The model rules supplement Administra-
tive Procedure Act provisions which contain grants of
rulemaking authority to agencies. It is not the purpose of
the model rules to duplicate all procedural provisions of
the Administrative Procedure Act. Except to the extent
an agency is excluded from chapter 34.05 RCW or parts
of chapter 34.05 RCW, each agency must adopt as
much of the model rules as is reasonable under its cir-
cumstances. Any agency adopting a rule of procedure
that differs from these model rules must include in the
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order of adoption a finding stating the reasons for
variance.

NEW SECTION

WAC 10-08-035 ADJUDICATIVE PROCEED-
INGS—APPLICATION. An application for an adjudi-
cative proceeding may be on a form provided by the
agency for that purpose or in other writing signed by the
applicant or the applicant's representative. The applica-
tion for an adjudicative proceeding should specify the is-
sue to be adjudicated in the proceeding.

AMENDATORY SECTION (Amending Order 4, filed
10/31/85)

WAC 1008040 ADJUDICATIVE PROCEED-
INGS—NOTICE OF HEARING. (1) In any ((con=
tested—case)) adjudicative proceeding all parties shall be
served with a notice of hearing within the time required
by law governing the respective agency or proceeding,
and, in the absence of a ((statutory)) requirement under
other law, not less than ((twenty)) seven days before the
date set for the hearing. The notice shall include the in-
formation specified in RCW ((34-:84:696(1))) 34.05.434
and if the hearing is to be conducted by teleconference
call the notice shall so state.

(2) The notice shall state that if a limited English—-
speaking or hearing impaired party or witness needs an
interpreter a qualified interpreter will be appointed and
that there will be no cost to the party or witness. The
notice shall include a form for a party to indicate
whether ((hc-or-s-hc)) the party needs an interpreter and
to identify the primary language or hearing impaired
status of the party. ((Fhrenotice—shattatso-include—such
othcr—mformaﬁon—as—may—bc—ncccssary—to—appmc—thc

)
((t2))) (3) Defects in notice may not be waived

unless:

(a) The presiding officer determines that the waiver
has been made knowingly, voluntarily and intelligently;
(b) The party's representative, if any, consents; and

(¢) If a party is an impaired person, the waiver is re-
quested through the use of a qualified interpreter.

(((a-)—thn—a—lmted—Englmh—spcakmg—pm—m—a

Reviser's note: RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

NEW SECTION

WAC 10-08-045 ADIJUDICATIVE PROCEED-

INGS—NOTICE TO LIMITED-ENGLISH-
SPEAKING PARTIES. When an agency is notified or
otherwise made aware that a limited-English—speaking
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person is a party in an adjudicative proceeding, all no-
tices concerning the hearing, including notices of hear-
ing, continuance, and dismissal, shall either be in the
primary language of the party or shall include a notice
in the primary language of the party which describes the
significance of the notice and how the party may receive
assistance in understanding and responding to, if neces-
sary, the notice.

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 10-08-050 ADJUDICATIVE PROCEED-
INGS—ASSIGNMENT OF ADMINISTRATIVE
LAW JUDGE—MOTION OF PREJUDICE. (1)
Whenever a state agency as defined in RCW
34.12.020(4) conducts a hearing which is not presided
over by officials of the agency who are to render the final
decision, the agency shall ((either)) use one of the fol-
lowing methods for requesting assignment of an admin-
istrative law judge:

(((—P)—-Frﬂth—thc—oiﬁcc—nf—aﬂmmstratwc—hcanngs—a

witharequestforassignment-of anm—administrativetaw
judge—to—preside—over—the—hearing;)) (a) Not less than
twenty days prior to the date of the hearing, notify the

chief administrative law judge or his or her designee of
the date, time, and place of the hearing and request as-
signment of an administrative law judge to preside over
the hearing, or

(€€2))) (b) File with the office of administrative hear-
ings a copy of the hearing file, which filing shall be
deemed to be a request for assignment of an administra-

“tive law judge to issue the notice of hearing and preside
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over the hearing, or

(¢) Schedule its hearings to be held at times and
places reserved and provided to the agency for that pur-
pose by the office of administrative hearings.

((3))) (2) Motions of prejudice with supporting affi-
davits under RCW 34.12.050 must be filed at least three
days prior to the hearing or any earlier stage of the ad-
judicative proceeding at which the administrative law
judge may be required to issue a discretionary ruling. If
the notice of hearing does not state the name of the pre-
siding administrative law judge, the chief administrative
law judge shall make such assignment at least five days
prior to the hearing and shall disclose the assignment to
any party or representative making inquiry. Subsequent
motions of prejudice filed by the same party in the same
proceeding shall be ruled upon by the chief administra-
tive law judge or his or her designee.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears herein pursuant to
the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 10-08-090 ADJUDICATIVE PROCEED-
INGS—CONTINUANCES. (1) Postponements, con-
tinuances, extensions of time, and adjournments may be
ordered by the presiding officer on his or her own motion
or may be granted on timely request of any party, with
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notice to all other parties, showing good and sufficient
cause therefor.
(2) A request for a continuance made prior to the

WSR 89-13-036

(iii) Transmitting a copy thereof by electronic
telefacsimile device, and on_the same day mailing a
copy, to each party to the proceeding or his or her at-

hearing date may be oral or written and shall state that

torney or authorized agent; or

the party seeking the continuance has notified all other
parties of the request and that either all other parties

(iv) Depositing a copy thereof, properly addressed
with charges prepaid, with a commercial parcel delivery

agree to the continuance or that all parties do not agree

company.

to the continuance. If all parties do not agree to the
continuance, the presiding officer shall promptly sched-
ule a prehearing conference to receive argument and to
rule on the request.

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 1008-110 ADJUDICATIVE PROCEED-
INGS—FILING AND SERVICE OF PAPERS. (1)
All notices, pleadings, and other papers filed with the
presiding officer shall be served upon all counsel and
representatives of record and upon unrepresented parties
(( })) or upon their agents des-
ignated by them or by law.

(2) Service shall be made personally or, unless other-
wise provided by law, by first—class, registered, or certi-
fied mail; ((er)) by telegraph((z)); by electronic
telefacsimile transmission and same—day mailing of cop-
ies; or by commercial parcel delivery company.

(3) Service by mail shall be regarded as completed
upon deposit in the United States mail properly stamped
and addressed((;-and)). Service by telegraph shall be re-
garded as completed when deposited with a telegraph
company properly addressed and with charges prepaid.
Service by electronic telefacsimile transmission shall be
regarded as completed upon production by the
telefacsimile device of confirmation of transmission. Ser-
vice by commercial parcel delivery shall be regarded as
completed upon delivery to the parcel delivery company
with charges prepaid.

(4) Papers required to be filed with the agency ((or
with-prestding-officer)) shall be deemed filed upon actual
receipt during office hours at any office of the agency.
Papers required to be filed with ((or-of)) the presiding
officer shall be deemed filed upon actual receipt during
office hours at the office of the presiding officer.

(5) Where proof of service is required by statute or
rule, filing the papers with the presiding officer, together
with ((ettheran—acknowledgment—ofservice—or-the—fol-
{owmg—ccmﬁcate)) one of the following, shall constitute
proof of service:

(a) An acknowledgement of service.

(b) A certificate that the person signing the certificate
did on the date of the certificate serve the papers upon
all parties of record in the proceeding by delivering a
copy thereof in person to (names.)

(c) A certificate that the person signing the certificate
did on the date of the certificate serve the papers upon
all parties of record in the proceeding by

(i) Mailing a copy thereof, properly addressed with
‘postage prepaid, to each party to the proceeding or his
or her attorney or authorized agent; or

(ii) Telegraphing a copy thereof, properly addressed

((Hhereby—certify—thatthave—this—day——served—the

1 o PRI | $ e o4 £ 100
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Reviser's note: RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 10-08-120 ADJUDICATIVE PROCEED-
INGS—SUBPOENAS. (1) Subpoenas shall be issued
and enforced, and witness fees paid, as provided in
RCW ((34-64:105)) 34.05.446.

(2) Every subpoena shall identify the party causing
issuance of the subpoena and shall state the name of the
agency and the title of the proceeding and shall com-
mand the person to whom it is directed to attend and
give testimony or produce designated books, documents,
or things under his or her control at the time and place
set for the hearing.

(3) A subpoena may be served by any suitable person
over 18 years of age, by exhibiting and reading it to the
witness, or by giving him or her a copy thereof, or by
leaving such copy at the place of his or her abode. When
service is made by any other person than an officer
authorized to serve process, proof of service shall be
made by affidavit.

(4) The presiding officer, upon motion made promptly
and in any event at or before the time specified in the
subpoena for compliance therewith, may (a) quash or
modify the subpoena if it is unreasonable and oppressive
or (b) condition denial of the motion upon the advance-
ment by the person in whose behalf the subpoena is is-
sued of the reasonable cost of producing the books, pa-
pers, documents, or tangible things.

(5 No—subpoecna—shattbetssued—orgiven—effectto

’

require-theattendance-and-testimony-of;or-the—produc-
. . : B

tion—of evidenceby,any mcmbc't of the COMMISSTON Ot
a,"’ mcl ']’.'b“ Uf] the agcuc;l St.aﬁ Trany .pt'u::.:)d)mg before

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 10-08-130 ADJUDICATIVE PROCEED-
INGS—PREHEARING CONFERENCE. (1) The

with charges prepaid, to each party to the proceeding or
his or her attorney or authorized agent; or

[39]
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presiding officer upon his or her own motion or upon re-
quest of a party may direct the parties or their repre-
sentatives to engage in a prehearing conference or con-
ferences to consider:

(a) Simplification of issues;

(b) The necessity or desirability of amendments to the
pleadings;

(c) The possibility of obtaining stipulations, admis-
sions of fact and admissions of the genuineness of docu-
ments which will avoid unnecessary proof;

(d) Limitations on the number and consolidation of
the examination of witnesses;

(e) Procedural matters;

(f) Distribution of written testimony and exhibits to
the parties prior to the hearing;

(g) Such other matters as may aid in the disposition
or settlement of the proceeding.

(2) Prehearing conferences may be held by telephone
conference call or at a time and place specified by the
presiding officer.

(3) Following the prehearing conference, the presiding
officer shall issue an order reciting the action taken at
the conference, the amendments allowed to the plead-
ings, and the agreements made by the parties concerning
all of the matters considered. If no objection to such no-
tice is filed within ten days after the date such notice is
mailed, it shall control the subsequent course of the pro-
ceeding unless modified for good cause by subsequent
order.

(4) In any proceeding the presiding officer may, in his
or her discretion, conduct a conference prior to the tak-
ing of testimony, or may recess the hearing for such
conference, for the purpose of carrying out the purpose
of this rule. The presiding officer shall state on the
record the results of such conference.

(5) Nothing in this rule shall be construed to limit the

right of any agency ((to—ordcr—a—prchcarmg—confercncc

tice—ofhearing)) to attempt informal settlement of an
adjudicative proceeding at any time.

Reviser's note: RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 10-08-140 ADJUDICATIVE PROCEED-
INGS—EVIDENCE. (1) All rulings upon objections to
the admissibility of evidence shall be made in accord-
ance with the provisions of RCW ({34-64:160))
34.05.452.

(2) Where practicable, the presiding officer may
order:

(a) That all documentary evidence which is to be of-
fered during the hearing or portions of the hearing be
submitted to the presiding officer and to the other parties
sufficiently in advance to permit study and preparation
of cross—examination and rebuttal evidence;

(b) That documentary evidence not submitted in ad-
vance as required in (a) of this subsection be not re-
ceived in evidence in the absence of a clear showing that
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the offering party had good cause for his or her failure .
to produce the evidence sooner, unless it is submitted for
impeachment purposes;

(c) That the authenticity of all documents submitted
in advance in a proceeding in which such submission is
required be deemed admitted unless written objection
thereto is filed prior to the hearing, except that a party
will be permitted to challenge such authenticity at a lat-
er time upon a clear showing of good cause for failure to
have filed such written objection.

(3) When portions only of a document are to be relied
upon, the offering party shall identify the pertinent ex-
cerpts and state the purpose for which such materials
will be offered. Only the excerpts, in the form of copies,
shall be received in the record. However, the whole of
the original documents, except any portions containing
confidential material protected by law, shall be made
available for examination and for use by all parties.

(4) No former employee of the agency shall appear,
except with the permission of the agency, as an expert
witness on behalf of other parties in a proceeding in
which he or she previously took an active part in the in-
vestigation as a representative of the agency.

(5) The refusal of a witness to answer any question
which has been ruled to be proper shall, in the discretion
of the presiding officer, be ground for striking all testi-
mony previously given by such witness on related matter.

(6) Any party bound by stipulation or admission of
record may, at any time prior to closure of the hearing,
be permitted to withdraw the same in whole or in part
by showing to the satisfaction of the presiding officer
that such stipulation or admission was made inadver-
tently or under a bona fide mistake of fact contrary to
the true fact and that its withdrawal at the time pro-
posed will not unjustly prejudice the rights of other par-
ties to the proceeding.

Reviser's note:' RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears herein pursuant to
the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 4, filed
10/31/85)

WAC 10-08-150 ADJUDICATIVE PROCEED-
INGS—INTERPRETERS. (1) An "impaired person” is
any person involved in ((a—contested—case—hearing)) an
adjudicative proceeding who is a hearing impaired per-
son or a limited—English—speaking person.

(2) A "hearing impaired person” is a person who, be-
cause of a hearing impairment or speech defects, cannot
readily understand or communicate in spoken language;
and includes persons who are deaf, deaf and blind, or
hard of hearing.

(3) A "limited-English-speaking person” is a person
who because of a non—English-speaking cultural back-
ground cannot readily speak or understand the English
language.

(4) A "qualified interpreter” is one who is readily able
to interpret spoken and translate written English to and
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for impaired persons and to interpret or translate state-
ments of impaired persons into spoken English and who
meets the requirements of WAC 10-08-150(9): Provid-
ed, That for hearing impaired persons a qualified inter-
preter must be certified by the registry of interpreters for
the deaf with a specialist certificate—legal, master's com-
prehensive skills certificate or comprehensive skills
certificate.

(5) An "intermediary interpreter” is a hearing im-
paired interpreter who is certified by the registry of in-
terpreters for the deaf with a reverse skills certificate,
who meets the requirements of WAC 10-08-150(9), and
who is able to assist in providing an accurate interpreta-
tion between spoken and sign language or between vari-
ants of sign language by acting as an intermediary be-
tween a hearing impaired person and a qualified inter-
preter for the hearing impaired.

(6) When an impaired person is a party to any ((con-
tested case hearing)) adjudicative proceeding or witness
therein, the presiding officer shall, in the absence of a
written waiver signed by the impaired person, appoint a
qualified interpreter to assist the impaired person
throughout the proceedings. The right to a qualified in-
terpreter may not be waived except when:

(a) The impaired person requests a waiver through the
use of a qualified interpreter;

(b) The representative, if any, of the impaired person
consents; and

(c) The presiding officer determines that the waiver
has been made knowingly, voluntarily, and intelligently.

(7) Waiver of a qualified interpreter shall not preclude
the impaired person from claiming his or her right to a
qualified interpreter at a later time during the
proceeding.

(8) Relatives of any participant in a proceeding and
employees of the agency involved in a proceeding shall
not be appointed as interpreters in the proceeding. This
subsection shall not prohibit the office of administrative
hearings from hiring an employee whose sole function is
to interpret at administrative hearings.

(9) The presiding officer shall make a preliminary de-
termination that an interpreter is able in the particular
proceeding to interpret accurately all communication to
and from the impaired person. This determination shall
be based upon the testimony or stated needs of the im-
paired person, the interpreter's education, certifications,
and experience in interpreting for contested cases or ad-
judicative proceedings, the interpreter's understanding of
the basic vocabulary and procedure involved in the pro-
ceeding, and the interpreter’s impartiality. The parties or
their representative may question the interpreter as to
his or her qualifications and impartiality.

(10) If at any time during the proceeding, in the
opinion on the impaired person, the presiding officer or a
qualified observer, the interpreter does not provide accu-
rate and effective communication with the impaired per-
son, the presiding officer shall appoint another qualified
interpreter.

(11) If the communication mode or language of a
hearing impaired person is not readily interpretable, the
interpreter or hearing impaired person shall notify the
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presiding officer who shall appoint an pay an intermedi-
ary interpreter to assist the qualified interpreter.

(12) Mode of interpretation.

(a) Interpreters for limited-English—speaking persons
shall use simultaneous mode of interpretation where the
presiding officer and interpreter agree that simultaneous
interpretation will advance fairness and efficiency; other-
wise, the consecutive mode of foreign language interpre-
tation shall be used.

(b) Interpreters for hearing impaired persons shall use
the simultaneous mode of interpretation unless an inter-
mediary interpreter is needed. If an intermediary inter-
preter is needed, interpreters shall use the mode that the
qualified interpreter considers to provide the most accu-
rate and effective communication with the hearing im-
paired person.

(c) When an impaired person is a party to a proceed-
ing, the interpreter shall translate all statements .made
by other hearing participants. The presiding officer shall
ensure that sufficient extra time is provided to permit
translation and the presiding officer shall ensure that the
interpreter translates the entire proceeding to the party
to the extent that the party has the same opportunity to
understand all statements made during the proceedings
as a non—-impaired party listening to uninterpreted state-
ments would have.

(13) A qualified interpreter shall not, without the
written consent of the parties to the communication, be
examined as to any communication the interpreter inter-
prets under circumstances where the communication is
privileged by law. A qualified interpreter shall not, with-
out the written consent of the parties to the communica-
tion, be examined as to any information the interpreter
obtains while interpreting pertaining to any proceeding
then pending.

(14) The presiding officer shall explain to the im-
paired party that a written decision or order will be is-
sued in English, and that the party may contact the in-
terpreter for a translation of the decision at no cost to
the party. If the party has a right to review of the order
or decision, the presiding officer shall orally inform
((him or her)) the party during the hearing of the right
and of the time limits to request review.

(15) At the hearing the interpreter for a limited Eng-
lish-speaking party shall provide to the presiding officer
the interpreter's telephone number written in the prima-
ry language of the impaired party. A copy of such tele-
phone number shall be attached to the decision or order
mailed to the impaired party. A copy of the decision or
order shall also be mailed to the interpreter for use in
translation. ' .

(16) In any proceeding involving a hearing impaired
person, the presiding officer may, with the consent of the
agency involved in the hearing, order that the testimony
of the hearing impaired person and the interpretation of
the proceeding by the qualified interpreter be visually
recorded for use as the official transcript of the proceed-
ing. Where simultaneous translation is used for inter-
preting statements of limited—English-speaking persons,
the foreign language statements shall be recorded simul-
taneously with the English language statements by
means of a separate tape recorder.
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(17) A qualified interpreter appointed under this sec-
tion is entitled to a reasonable fee for services, including
waiting time and reimbursement for actual necessary
travel expenses. The agency involved in the hearing shall
pay such interpreter fee and expenses. The fee for ser-
vices for interpreters for hearing impaired persons shall
be in accordance with standards established by the de-
partment of social and health services, office of deaf
services.

Reviser's note: RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear herein pursuant to
the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 4, filed
10/31/85)

WAC 10-08-160 ADJUDICATIVE PROCEED-
INGS—TESTIMONY UNDER OATH OR AFFIR-
MATION. (1) Every person called as a witness in a
hearing shall swear or affirm that the testimony he or
she is about to give in the hearing shall be the truth ac-
cording to the provisions of RCW 5.28.020 through
5.28.060.

(2) Every interpreter shall, before beginning to inter-
pret, take an oath that a true interpretation will be made
to the person being examined of all the proceedings in a
language or in a manner which the person understands,
and that the interpreter will repeat the statements of the
person being examined to the agency conducting the
proceedings, in the English language, to the best of the
interpreter's skill and judgment.

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 10-08-170 ADJUDICATIVE PROCEED-
INGS—REPORTING—RECORDING. All hearings
shall be recorded by manual, electronic, or other type of
recording device.

AMENDATORY SECTION (Amending Order 5, filed
6/15/87)

WAC 10-08-180 ADJUDICATIVE PROCEED-
INGS—TELECONFERENCE HEARINGS. (1) The
presiding officer, with the concurrence of the agency,
may conduct all or part of the hearing by telephone,
television, or other electronic means, if each participant
in the hearing has an opportunity to participate in, to
hear, and, if technically feasible, to see the entire pro-
ceeding while it is taking place, provided the ((folowing
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I proceedingsotherthan-thosedescribed-imsub=
seetion{a)-the)) presiding officer shall grant the motion
of any party showing good cause for having the hearing
conducted in person at a rescheduled time.

(2) Documentary evidence shall be submitted in ad-
vance as provided in WAC 10-08-140(2).

Reviser's note: RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 10-08-190 ADJUDICATIVE PROCEED-
INGS ((ATFENDANCEAT-HEARINGS))—CAM-
ERAS—RECORDING DEVICES. (((HAthearings
shatt-be—open—for—observation—by—the—public—except—as

Fmited-bytt i & dentiat;
tror:)) Photographic and recording equipment shall be
permitted at hearings; however, the presiding officer may

impose such conditions upon their use as he or she
deems necessary to prevent disruption of the hearing.

(((—2-)-6n-nmtm—of~a—party—oron—thc-presrdmg—o(ﬁccr’s

hn;chCPtvﬂnnrﬂnnﬂ?hn;))

AMENDATORY SECTION (Amending Order 3, filed
11/1/82)

WAC 10-08-200 ADJUDICATIVE PROCEED-
INGS—PRESIDING OFFICER. The presiding officer
shall have authority to:

(1) Determine the order of presentation of evidence;

(2) Administer oaths and affirmations;

(3) Issue subpoenas;

'(4) Rule on procedural matters, objections, and
motions;

(5) Rule on offers of proof and receive relevant
evidence;

(6) Interrogate witnesses called by the parties in an
impartial manner to develop any facts deemed necessary
to fairly and adequately decide the matter;

(7) Call additional witnesses and request additional
exhibits deemed necessary to complete the record and
receive such evidence subject to full opportunity for
cross—examination and rebuttal by all parties;

(8) Take any appropriate action necessary to maintain
order during the hearing;

(9) Permit or require oral argument or briefs and de-
termine the time limits for submission thereof;

(10) Take any other action necessary and authorized
by any applicable statute or rule;

(11) Waive any requirement of these rules unless a
party shows that it would be prejudiced by such a
waiver.
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AMENDATORY SECTION (Amending Order 3, filed
11/1/82)
WAC 10-08-210 ADJUDICATIVE PROCEED-

INGS ((DECISION))—INITIAL OR FINAL OR-
DER. Every decision and order ((

tssued—by—apresiding
officer)), whether ((proposed;)) initial((;)) or final, shall:

(1) Be correctly captioned as to the name of the
agency and name of the proceeding;

(2) Designate all parties and representatives partici-
pating in the proceeding;

(3) Include a concise statement of the nature and
background of the proceeding;

4) Contam appropriate numbered findings of fact
((

)) meeting the require-
ments in RCW 34.05.461;
(5) Contain appropriate numbered conclusions of law,
including citations of statutes and rules relied upon;
(6) Contain an initial or final order((;—deciston;—or
rccmmcndatm—arappropnatc—)) disposing of all con-

tested issues;

(7) ((H-appticabte;<)) Contain a statement describing
the ((parties-rightstoagency review-of-the-orderorde-
ciston)) available post—hearing remedies.

Reviser's note: The typographical error in the caption of the sec-
tion above occurred in the copy filed by the agency and appears herein
pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 10-08-211 ADJUDICATIVE PROCEED-
INGS—PETITION FOR REVIEW AND REPLIES.
(1) Any party to an adjudicative proceeding may file a
petition for review of an initial order.

(2) The petition for review shall be filed with the
agency head within twenty days of the date of service of
the initial order unless a different place and time limit
for filing the petition are specified in the initial order in
its statement describing available procedures for admin-
istrative relief. Copies of the petition shall be served
upon all other parties or their representatives at the time
the petition is filed.

(3) The petition for review shall specify the portions
of the initial order to which exception is taken and shall
refer to the evidence of record which is relied upon to
support the petition.

(4) Any party may file a reply to a petition for review.
The reply shall be filed with the office where the petition
for review was filed within ten days of the date of service
of the petition and copies of the reply shall be served
upon all other parties or their representatives at the time
the reply is filed.

NEW SECTION

WAC 10-08-215 ADJUDICATIVE PROCEED-
INGS—RECONSIDERATION. A petition for recon-
sideration of a final order under RCW 34.05.470 shall
be filed with the office of the person or persons who en-
tered the order.
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NEW SECTION

WAC 10-08-230 INFORMAL SETTLEMENTS.
RCW 34.05.060 authorizes agencies to establish by rule
specific procedures for attempting and executing infor-
mal settlement of matters. The following procedures are
available for informal dispute resolution that may make
more elaborate proceedings under the Administrative
Procedure Act unnecessary.

(1)(a) All agencies and persons are strongly encour-
aged to explore early, informal resolution to disputes
whenever possible. Any person whose interest in a mat-
ter before an agency may be resolved by settlement shall
communicate his or her request or complaint to the
agency, setting forth all pertinent facts and particulars
and the desired remedy. If the agency requires addition-
al information to resolve the matter informally, it shall
promptly provide to the person who is seeking relief an
opportunity to supply such information. Settlement ne-
gotiations shall be informal and without prejudice to
rights of a participant in the negotiations; Provided,
however, that any time limit applicable to filing an ap-
plication for an adjudicative proceeding shall not be ex-
tended because settlement attempts are pending.

(b) In the event an early, informal resolution is
reached, the agency is responsible for providing a written
description of the resolution to the person(s) involved.

(2)(a) If settlement of an adjudicative proceeding may
be accomplished by informal negotiation with the agency
or other parties involved, negotiations shall be com-
menced at the earliest possible stage of the proceeding.
Settlement shall be concluded by:

(i) Stipulation of parties or

(ii) Withdrawal by the applicant of his or her appli-
cation for an adjudicative proceeding or

(iii) Withdrawal by the agency of the agency action
which is the subject matter of the adjudicative
proceeding.

(b) A stipulation shall be in writing and signed by
each party to the stipulation or his or her representative
or shall be recited on the record at the hearing. When an
adjudicative proceeding has been settled by stipulation,
the agency head, the agency head's designee, or the pre-
siding officer shall enter an order in conformity with the
terms of the stipulation.

(c) When an adjudicative proceeding has been wholly
or partially settled by withdrawal, the presiding officer
shall enter an order dismissing the adjudicative proceed-
ing, or an order dismissing the affected party's interest in
the proceeding if other parties have not withdrawn.

NEW SECTION

WAC 10-08-250 DECLARATORY ORDERS—
FORM, CONTENT AND FILING. A petition for a
declaratory order shall generally adhere to the following
form:

(1) At the top of the page shall appear the wording
"Before the (name of agency).”" On the left side of the
page below the foregoing the following captions shall be
set out: "In the matter of the petition of (name of peti-
tioning party) for a declaratory order." Opposite the
foregoing caption shall appear the word "petition."
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(2) The body of the petition shall be set out in num-
bered paragraphs. The first paragraph shall state the
name and address of the petitioning party. The second
paragraph shall state all rules or statutes that may be
brought into issue by the petition. Succeeding para-
graphs shall set out the state¢ of facts relied upon in form
similar to that applicable 10 complaints in civil actions
before the superior courts of this state. The concluding
paragraphs shall contain rhe relief sought by the peti-
tioner. The petition shall be subscribed and verified in
the manner prescribed for verification of complaints in
the superior courts of this state.

(3) The original and two legible copies of the petition
shall be filed with the agency.

NEW SECTION

WAC 10-08-251 DECIL ARATORY ORDERS—
PROCEDURAL RIGHTS OF PERSONS IN RELA-
TION TO PETITION. If a petition for a declaratory
order is set for specified proceedings under RCW 34.05-
.240 (5)(b), the agency shall give not less than seven
days advance written notice of the proceedings to the
petitioner and all persons described in RCW
34.05.240(3). The notice shall contain the time, date,
place, and nature of the proceedings and shall describe
how interested persons may participate in the
proceeding.

NEW SECTION

WAC 10-08-252 DECLARATORY ORDERS—
DISPOSITION OF PETITION. A declaratory order
entered by an agency or a decision by the agency to de-
cline to enter a declaratory order shall be in writing and
shall be served upon the petitioner and all other persons
described in RCW 34.05.240(3).

NEW SECTION

WAC 10-08-260 PETITION FOR RULEMAK-
ING—FORM, CONTENT AND FILING. A petition
for adoption, amendment, or repeal of a rule shall gen-
erally adhere to the following form:

(1) At the top of the page shall appear the wording
"Before the (name of agency).” On the left side of the
page below the foregoing the following caption shall be
set out: "In the matter of the petition of (name of peti-
tioning party) for rulemaking." Opposite the foregoing
caption shall appear the word "petition."

(2) The body of the petition shall be set out in num-
bered paragraphs. The first paragraph shall state the
name and address of the petitioning party and whether
the petitioner seeks the adoption of a new rule or rules,
or amendment or repeal of an existing rule or rules. The
second paragraph, in case of a proposed new rule or
amendment of an existing rule, shall set forth the desired
rule in its entirety. Where the petition is for repeal of an
existing rule, such shall be stated and the rule proposed
to be repealed shall either be set forth in full or shall be
referred to by agency rule number. The third paragraph
shall set forth concisely the reasons for the proposal of
the petitioner and shall contain a statement as to the in-
terest of the petitioner in the subject matter of the rule.
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Additional numbered paragraphs may be used to give
full explanation of petitioner's reason for the action
sought.

(3) Petitions shall be dated and signed by the person
or entity named in the first paragraph or by the peti-
tioner's attorney. The original and two legible copies
shall be filed with the agency.

NEW SECTION

WAC 10-08-261 PETITION FOR RULEMAK-
ING—CONSIDERATION AND DISPOSITION. (1)
Each petition for the adoption, amendment, or repeal of
a rule shall be considered by the agency and the agency
may, in its discretion, solicit comments or invite discus-
sion concerning the matter prior to disposition of the
petition.

(2) If the agency denies the petition, the denial shall
be served upon the petitioner.

REPEALER

The following sections of the Washington Adminis-
trative Code are each repealed:

(1) WAC 10-08-010 APPLICATION OF CHAP-
TER 10-08 WAC

(2) WAC 10-08-020
08 WAC

(3) WAC 10-08-030

(4) WAC 10-08-060

SCOPE OF CHAPTER 10—

DEFINITIONS
INTERVENTION

WSR 89-13-037
PROPOSED RULES
DEPARTMENT OF PERSONNEL
(Personnel Board)

[Filed June 15, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the State Personnel Board
intends to adopt, amend, or repeal rules concerning:

Amd WAC 356-18-050 Sick leave credit—Purpose—Accrual—
Conversion.
Amd WAC 356-18-090 Vacation leave—Accrual;

that the agency will at 10:00 a.m., Thursday, July 13,
1989, in the Board Hearings Room, Department of Per-
sonnel, 521 South Capitol Way, Olympia, WA, conduct
a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 41.06.040.

The specific statute these rules are intended to imple-
ment is RCW 41.06.150.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 11, 1989.

This notice is connected to and continues the matter
in Notice No. WSR 89-10-039 filed with the code revi-
ser's office on April 28, 1989.
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Dated: June 12, 1989
By: Robert Boysen
Acting Director

WSR 89-13-038
PROPOSED RULES
DEPARTMENT OF PERSONNEL
(Personnel Board)

[Filed June 15, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the State Personnel Board
intends to adopt, amend, or repeal rules concerning mis-
cellaneous leave, amending WAC 356-18-120;

that the agency will at 10:00 a.m., Thursday, Septem-
ber 14, 1989, in the Board Hearings Room, Department
of Personnel, 521 South Capitol Way, Olympia, WA,
conduct a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 41.06.040.

The specific statute these rules are intended to imple-
ment is RCW 41.06.150.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before September 12, 1989.

This notice is connected to and continues the matter
in Notice No. WSR 89-11-030 filed with the code revi-
ser's office on May 12, 1989.

Dated: June 9, 1989
By: Robert Boysen
Acting Director

WSR 89-13-039
PROPOSED RULES
DEPARTMENT OF PERSONNEL
(Personnel Board)

[Filed June 15, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the State Personnel Board
intends to adopt, amend, or repeal rules concerning:

Amd WAC 356-18-220 Leave without pay—Effect on anniver-

. sary date and periodic increment date.
Amd WAC 356-05-390 Seniority;

that the agency will at 10:00 a.m., Thursday, July 13,
1989, in the Board Hearings Room, Department of Per-
sonnel, 521 South Capitol Way, Olympia, WA, conduct
a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 41.06.040.

The specific statute these rules are intended to imple-
ment is RCW 41.06.150.
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Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 11, 1989.

This notice is connected to and continues the matter
in Notice No. WSR 89-11-042 filed with the code revi-
ser's office on May 16, 1989.

Dated: June 12, 1989
By: Robert Boysen
Acting Director

WSR 89-13-040
NOTICE OF PUBLIC MEETINGS
EDMONDS COMMUNITY COLLEGE
[Memorandum—1June 15, 1989]

Tuesday, June 20, 1989
Washington State Reformatory
Dining Hall

The facilities for this meeting are free of mobility barri-
ers and interpreters for deaf individuals an brailled or
taped information for blind individuals will be provided
upon request when adequate notice is given.

WSR 89-13-041
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed June 15, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Reve-
nue intends to adopt, amend, or repeal rules concerning
carbonated beverage and syrup tax, new section WAC
458-20-255;

‘that the agency will at 9:30 a.m., Thursday, July 27,
1989, in the Evergreen Plaza Building, 2nd Floor Con-
ference Room, 711 Capitol Way, Olympia, WA 98504,
conduct a public hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 3, 1989.

The authority under which these rules are proposed is
RCW 82.32.300.

The specific statute these rules are intended to imple-
ment is chapter 271, Laws of 1989, not yet codified.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 27, 1989.

Dated: June 15, 1989
By: Edward L. Faker
Interim Assistant Director

STATEMENT OF PURPOSE

Title: WAC 458-20-255 Carbonated beverage and
syrup tax.

Description of Purpose: To implement the tax imposed
by chapter 271, Laws of 1989, the carbonated beverage
and syrup tax.

Statutory Authority: RCW 82.32.300.
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Specific Statute Rule is Intended to Implement:
Chapter 271, Laws of 1989, not yet codified.

Reasons Supporting Proposed Action: The legislative
enactment of a new tax, effective July 1, 1989, requires
the issuance of a rule to implement the tax. While the
legislative enactment generally parallels the hazardous
substance tax as it is a tax upon the possession of carbo-
nated beverages or syrups, the uniqueness of the tax and
the product requires a rule to provide taxpayers and the
department with the implementation detail necessary for
the effective and efficient administration of the tax.

Agency Personnel Responsible for Drafting: Stephen
P. Zagelow, 415 General Administration Building,
Olympia, WA 98504, phone 586—4291; Implementation:
Edward L. Faker, 415 General Administration Building,
Olympia, WA 98504, phone 753-5579; and Enforce-
ment: Department of Revenue, 415 General Administra-
tion Building, Olympia, WA 98504, phone 753-5540.

NEW SECTION

WAC 458-20-255 CARBONATED BEVERAGE AND SYRUP
TAX. (1) INTRODUCTION. Under the provisions of chapter 271,
Laws of 1989, a carbonated beverage and syrup tax is imposed, effec-
tive July 1, 1989, upon the volume of carbonated beverages and syrups
possessed in this state with specific credits and exemptions provided.
This tax is an excise tax upon the privilege of possessing carbonated
beverages or syrups in this state. It is imposed in addition to all other
taxes of an excise or property tax nature and is not in lieu of any other
such taxes.

(a) The tax provisions relate exclusively to the possession of carbo-
nated beverages and syrups. The incidence or privilege which incurs
tax liability is simply the possession of the carbonated beverages or
syrup and is imposed upon any possession of carbonated beverages or
syrup in this state by any person who is not expressly exempt of the
tax. However, it is the intent of the law that the economic burden of
the tax should fall upon the first such possession in this state. Therefor,
the law provides that if the tax has not been paid upon any carbonated
beverage or syrup the department may collect the tax from any person
who has had possession. The amount of tax paid then constitutes a
debt owed by the first person having had taxable possession to the per-
son who pays the tax.

(2) DEFINITIONS. For purposes of this section the following
terms will apply.

(a) "Tax" means the carbonated beverage or syrup tax imposed by
chapter 271, Laws of 1989.

(b) "Carbonated beverage" has its ordinary meaning and includes
any nonalcoholic liquid intended for human consumption which con-
tains carbon dioxide, whether carbonation is obtained by natural or
artificial means.

(i) Thus, "carbonated beverage" includes but is not limited to soft
drinks, "soda pop", mineral waters, seltzers, fruit juices, or any other
non-alcoholic beverages, including carbonated waters, which are pro-
duced for human consumption and which contain any amount of natu-
ral or artificial carbonation.

(ii) However, "carbonated beverage" does not include bromides or
other carbonated liquids commonly sold as pharmaceuticals.

(iii) When a manufacturer or bottler produces a carbonated bever-
age end product, the measure of the tax shall be the carbonated bever-
age produced and not an ingredient in the production process.

(c) "Possession" means the control of a carbonated beverage or syr-
up located within this state and includes both actual and constructive
possession.

(i) "Actual possession” occurs when the person with control has
physical possession.

(ii) "Constructive possession” occurs when the person with control
does not have physical possession.

(iii) "Control" means the power to sell or use a carbonated beverage
or syrup or to authorize the sale or use by another.

(d) "Previously taxed carbonated beverage or syrup” means a car-
bonated beverage or syrup in respect to which a tax has been paid un-
der this chapter. A "previously taxed carbonated beverage" includes
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carbonated beverages in respect to which the tax has been paid on ei-
ther the carbonated beverage or on the syrup in the carbonated
beverage.

(i) Example. A retailer who produces a carbonated beverage by
adding water and carbonation to a syrup, upon which the tax has been
paid by a prior possessor, possesses a "previously taxed carbonated
beverage or syrup" and incurs no additional tax liability as the tax has
been paid upon the syrup used in the production process.

(e) "Syrup” means a concentrated liquid which is added to carbona-
ted water to produce a carbonated beverage.

(i) Thus, "syrup" includes the concentrated liquid marketed by
manufacturers to which the purchaser adds water and/or carbon
dioxide, or, carbonated water to produce a carbonated beverage.

(ii) Manufacturers or bottlers are taxable on the possession of syrup
only when such syrup is removed from the production process for pur-
poses of sale or other transfer without further processing by them.

(f) "State" means for the credit provisions of this section:

(i) a state of the United States other than Washington, or any polit-
ical subdivision of such other state,

(ii) the District of Columbia, and

(iii) any foreign country or political subdivision thereof.

(g) Except as otherwise expressly defined in this section, the defini-
tions of terms provided in chapters 82.04, 82.08, and 82.12 RCW ap-
ply equally for this section. Other terms not expressly defined in these
chapters or this section are to be given their common and ordinary
meanings.

(3) TAX IMPOSITION, RATE AND MEASURE.

(a) The tax is imposed upon the privilege of possessing carbonated
beverages or syrups within this state.

(i) When a manufacturer or bottler produces a carbonated beverage
end product, the measure of the tax shall be the carbonated beverage
produced.

(ii) Manufacturers or bottlers are taxable on the possession of syrup
only when such syrup is removed from the production process for pur-
poses of sale or other transfer without further processing by them.

(b) The tax rate and measure for carbonated beverages is eighty—
four one thousandths of a cent per ounce. The tax rate and measure
for syrup is seventy five cents per gallon. Fractional amounts shall be
taxed proportionally.

(4) EXEMPTIONS. The following are exempt from the tax:

(a) Any successive possession of a previously taxed carbonated bev-
erage or syrup.

(i) In order to identify the payment of the tax, the first possessor
shall separately itemize the tax on the invoice, bill of lading, or other
delivery document.

(ii) Thus, a subsequent possessor of carbonated beverages or syrups
sold or delivered upon an invoice, bill of lading, or other document of
sale which contains a separate itemization of the tax shall be exempt
from the tax.

(iii) However, a subsequent possessor of carbonated beverages or
syrups sold or delivered upon an invoice, bill of lading or other docu-
ment of sale which does not contain a separate itemization of the tax is
conclusively presumed to be the first possessor of the carbonated bev-
erage or syrup in this state and is liable for the tax.

(iv) This exemption for taxes previously paid is available for any

+person in successive possession of a taxed carbonated beverage or syrup

.even though the previous payment may have been satisfied by the use

‘of credits or offsets available to the previous person in possession.
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(v) Example. Company A brings a carbonated beverage or syrup
into this state upon which it has paid a similar carbonated beverage or
syrup tax in another state. Company A takes a credit against its
Washington tax liability in the amount of the other state's tax paid. It
then sells the substance to Company B, and provides Company B with
an invoice containing a separate itemization of the tax. Company B's
possession is tax exempt even though Company A has not directly paid
Washington's tax but has used a credit against its Washington
liability.

(b) Any carbonated beverage or syrup that is transferred to a point
outside the state for use outside the state.

(i) The exemption for possessions of carbonated beverages or syrups
for export sale or use may be taken by any possessor within the chain
of distribution of such products in this state. To perfect its entitlement
to this exemption the possessor of such carbonated beverage or syrup
must take from its buyer or transferee of the carbonated beverage or
syrup a written certification in substantially the following form:
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Certificate of Tax Exempt Export Carbonated Beverages or Syrup

I hereby certify that the carbonated beverage or syrup specified
herein, purchased by or transferred to the undersigned, from (seller or
transferor), are for export for use or sale outsidle Washington state. I
will become liable for and pay any carbonated beverage or syrup tax
due upon all or any part of such products which are not so exported
outside Washington state. This certificate is given with full knowledge
of, and subject to the legally prescribed penalties for fraud and tax
evasion.

Registration No.
(If applicable)

Type of B

Registered Name
(If different)

Firm Name

Authorized Signature
Title
Identity of Carbonated Beverages or Syrups.

(Kind and amount by volume)

Date

(ii) Each successive possessor of such carbonated beverages or syr-
ups must, in turn, take a certification in this form from any other per-
son to whom such carbonated beverages or syrups are sold or trans-
ferred in this state. Failure to take and keep such certifications as part
of its permanent records will incur carbonated beverage or syrup tax
liability by such sellers or transferrers of carbonated beverages or
syrups.

(iii) Persons in possession of carbonated beverages or syrups who
themselves export or cause the exportation of such products to persons
outside this state for further sale or use must keep the proofs of actual
exportation required by WAC 458-20-193, Parts A or C.

(d) Persons or activities which the state is prohibited from taxing
under the United States Constitution are tax exempt.

(i) This exemption extends to the U.S. Government, its agencies and
instrumentalities, and to any possession the taxation of which has been
expressly reserved or preempted under the laws of the United States.

(ii) The tax will not apply with respect to any possession of any car-
bonated beverage or syrup purchased, extracted, produced or manu-
factured outside this state which is shipped or delivered into this state
until the interstate transportation of such carbonated beverage or syr-
up has finally ended in this state. Thus, out of state sellers or producers
need not pay the tax on carbonated beverages or syrups shipped di-
rectly to customers in this state. The customers must pay the tax upon
their first possession unless otherwise expressly exempt.

(iii) Out of state sellers or producers will be subject to tax upon
carbonated beverages or syrups shipped or delivered into storage (in-
cluding public storage), or, to distribution centers, or, to other in state
facilities owned, leased, or otherwise controlled by them.

(iv) However, the tax will not apply with respect to possessions of
carbonated beverages or syrups which are only temporarily stored or
possessed in this state in connection with through, interstate movement
of the substances from points of origin to points of destination both of
which are outside of this state.

(e) The possession of any carbonated beverages or syrups prior to
July 1, 1989 is tax exempt. This exemption extends to current inven-
tories and stocks of carbonated beverages or syrups on hand on July 1,
1989 when the tax first takes effect. The intent is that the carbonated
beverage or syrup tax has no retroactive application.

(i) It is the intent, under the law, that this exemption will apply to
the carbonated beverages or syrups throughout their succeeding chain
of distribution, in the possession of any person, for the life of those
carbonated beverages or syrups. That is, carbonated beverages or syr-
ups already possessed as of June 30, 1989 will not incur tax liability in
the possession of any person at any time.

(ii) Persons who already possess any carbonated beverages or syrups
on June 30, 1989 must use a first-in—first—out (FIFO) accounting
method for depleting such supplies, supported by their purchase, sales,
or transfer records.

(iii) Because this exemption will follow the carbonated beverage or
syrup into the possession of any subsequent or succeeding possessors,
sellers of such exempt current inventory carbonated beverages or syr-
ups should provide their registered buyers in this state with a sepa-
rately itemized statement of the tax exemption as provided in this part
4(a) of this section.

(5) CREDIT. Credit shall be allowed against the taxes imposed in
this section for any carbonated beverage or syrup tax paid to another
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state with respect to the same carbonated beverage or syrup. The
amount of the credit shall not exceed the tax liability arising under this
chapter with respect to that carbonated beverage or syrup.

(a) "Carbonated beverage or syrup tax" means a tax:

(i) That is imposed on the act or privilege of possessing carbonated
beverages or syrup and is not generally imposed on other activitiés or
privileges; and

(ii) that is measured by the value or volume of the carbonated bev-
erage or syrup possessed.

(b) In order for this credit to apply, the other state's tax must be
significantly similar to Washington's tax in all its various respects. The
taxable incident must be possessing the carbonated beverages or syrups
without deductions for costs of doing business, such that the other
state’s tax does not constitute an income tax or added value tax.

(¢) This credit may be taken for the amount of any other state's
qualifying tax which has actually been paid as a result of the same
carbonated beverage or syrup being previously possessed by the same
person in another taxing jurisdiction before Washington State's tax is
incurred.

(d) The amount of credit is limited to the amount of tax paid in this
state upon possession of the same carbonated beverage or syrup in this
state. Also, the credit may not be applied against any tax paid or owed
in this state other than the carbonated beverage tax imposed by chap-
ter 271, Laws of 1989.

(7) RECURRENT TAX LIABILITY. It is the intent of the law
that all carbonated beverages or syrups possessed in this state should
incur this tax liability only once unless they are expressly exempt. This
is true of carbonated beverages or syrups used as ingredients of pro-
ducts as well as the manufactured end product itself. When a manu-
facturer is in possession of both syrup and carbonated beverage and
where the syrup is an ingredient or step in the production of the car-
bonated beverage end product, the measure of the tax shall be the car-
bonated beverage produced and not the syrup which is only an ingre-
dient in the production process.

(a) When any intermediate carbonated beverage or syrup is first
produced during a manufacturing or bottling activity and is withdrawn
for sale or transfer outside of the manufacturing or bottling plant, a
taxable first possession occurs.

(i) Thus, manufacturers or bottlers are taxable on the possession of
syrup only when such syrup is removed from the production process for
purposes of sale or other transfer without further processing by them.

(b) Example. When a retailer (soda fountain, convenience store, fast
food outlet, etc.) who produces carbonated beverages by combining
syrup with water and carbon dioxide purchases the syrup from an out—
ofstate seller who is not the first possessor of the syrup in this state,
the retailer incurs tax liability as the first possessor of the syrup in this
state. The tax is measured by the volume of syrup first possessed.

(8) HOW AND WHEN TO PAY TAX.

(a) The tax must be reported on a special line of the combined ex-
cise tax return designated "carbonated beverage or syrup”. The volume
reported shall be the net volume subject to tax, i.c., the gross volume
possessed less volume exempt.

(b) The tax is due for payment together with the timely filing of the
return upon which it is reported, covering the tax reporting period
during which the carbonated beverage or syrup is first possessed within
the state. Any person who is not expressly exempt of the tax and who
possesses any carbonated beverage or syrup in this state, without hav-
ing proof that the tax has previously been paid on that carbonated
beverage or syrup, must report and pay the tax.

(c) The taxable incident or event is the possession of the carbonated
beverage or syrup. Tax is due for payment by the first possessor in this
state whether or not the carbonated beverage or syrup has been sold or
transferred or whether, if sold, the purchase price has been paid in part
or in full.

(d) Special provision for manufacturers, bottlers, and wholesalers.
Because it is not possible to know, at the time of first possession in this
state, whether a carbonated beverage or syrup may be used or sold in a
manner which would entitle the first possession to tax exemption,
manufacturers, bottlers, and wholesalers who possess carbonated bev-
erages or syrups may report the tax and take any available exemptions
and credits at the time that such carbonated beverages or syrups are
withdrawn from storage for purposes of their sale, transfer, or
consumption.

(9) HOW AND WHEN TO CLAIM CREDIT. Any tax credit
available to the taxpayer should be claimed and offset against tax lia-
bility reported on the same excise tax return when possible. The tax
return’ form provides a line for reporting tax on carbonated beverages
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and syrups and the credit shall be taken on the line for taking "other
credits” as an offset against the tax reported. A statement showing the
computation of the credit must be provided. It is not required that any
other documents or other evidences of entitlement to credits be sub-
mitted with the report. Such proofs must be retained in permanent re-
cords for the purpose of verification of credits taken.

(10) CARBONATED BEVERAGES OR SYRUPS ON CON-
SIGNMENT. Consignees who possess carbonated beverages or syrups
in this state with the power to sell such things, in their own name or on
behalf of a disclosed or undisclosed consignor have "control” of the
product and are liable for payment of the tax unless the tax has been
paid by a prior possessor. The exemption for previously taxed carbona-
ted beverages or syrups is available for such consignees if the consignor
or the previous possessor has paid the tax and the consignee has re-
tained the document of sale or delivery containing a separately item-
ized statement of the payment of the tax. Possession of consigned car-
bonated beverages or syrups by a consignee who has control of the
product does not constitute constructive possession by the consignor.

(11) Various circumstances may arise whereby a person will possess
carbonated beverages or syrups in this state, some of which have been
previously taxed in this or other states and some of which may not. In
such cases formulary tax reporting may be used, only after receipt of a
special ruling issued by the department of revenue authorizing such
formulary reporting.

(a) Example. Fungible carbonated beverages or syrups from sources
both within and outside this state are commingled in common storage
facilities. Formulary reporting may be appropriate based upon volume
percentages reflecting the ratio of in—state production to out—of-state
production or other form of acquisition.

(12) ADMINISTRATIVE PROVISIONS. The provisions of chap-
ters 82.32 and 82.04 RCW regarding due dates, reporting periods, tax
return requirements, interest and penalties, tax audits and limitations,
disputes and appeals, and all such general administrative provisions
apply equally to the carbonated beverage or syrup tax.

WSR 89-13-042
EMERGENCY RULES
DEPARTMENT OF REVENUE
{Order 89-7—Filed June 15, 1989)

I, Edward L. Faker, interim assistant director of the
Department of Revenue, do promulgate and adopt at
Olympia, Washington, the annexed rules relating to car-
bonated beverage and syrup tax, new section WAC 458—
20-255.

I, Edward L. Faker, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is chapter 271, Laws of 1989, which is
implemented and administered under this WAC section
takes effect on July 1, 1989, thus necessitating an emer-
gency adoption of the section. A full public hearing will
be conducted before adopting the permanent rule.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated under the general rule-
making authority of the Department of Revenue as
authorized in RCW 82.32.300.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

[48])

Washington State Register, Issue 89-13

APPROVED AND ADOPTED June 15, 1989.
By Edward L. Faker
Interim Assistant Director

NEW SECTION

WAC 458-20-255 CARBONATED BEVERAGE
AND SYRUP TAX. (1) INTRODUCTION. Under the
provisions of chapter 271, Laws of 1989, a carbonated
beverage and syrup tax is imposed, effective July I,
1989, upon the volume of carbonated beverages and syr-
ups possessed in this state with specific credits and ex-
emptions provided. This tax is an excise tax upon the
privilege of possessing carbonated beverages or syrups in
this state. It is imposed in addition to all other taxes of
an excise or property tax nature and is not in lieu of any
other such taxes.

(a) The tax provisions relate exclusively to the posses-
sion of carbonated beverages and syrups. The incidence
or privilege which incurs tax liability is simply the pos-
session of the carbonated beverages or syrup and is im-
posed upon any possession of carbonated beverages or
syrup in this state by any person who is not expressly
exempt of the tax. However, it is the intent of the law
that the economic burden of the tax should fall upon the
first such possession in this state. Therefor, the law pro-
vides that if the tax has not been paid upon any carbo-
nated beverage or syrup the department may collect the
tax from any person who has had possession. The
amount of tax paid then constitutes a debt owed by the
first person having had taxable possession to the person
who pays the tax.

(2) DEFINITIONS. For purposes of this section the fol-
lowing terms will apply.

(a) "Tax" means the carbonated beverage or syrup
tax imposed by chapter 271, Laws of 1989.

(b) "Carbonated beverage" has its ordinary meaning
and includes any nonalcoholic liquid intended for human
consumption which contains carbon dioxide, whether
carbonation is obtained by natural or artificial means.

(i) Thus, "carbonated beverage" includes but is not
limited to soft drinks, "soda pop", mineral waters,
seltzers, fruit juices, or any other non-alcoholic bever-
ages, including carbonated waters, which are produced
for human consumption and which contain any amount
of natural or artificial carbonation.

(ii) However, "carbonated beverage" does not include
bromides or other carbonated liguids commonly sold as
pharmaceuticals.

(iii) When a manufacturer or bottler produces a car-
bonated beverage end product, the measure of the tax
shall be the carbonated beverage produced and not an
ingredient in the production process.

(c) "Possession" means the control of a carbonated
beverage or syrup located within this state and includes
both actual and constructive possession.

(i) "Actual possession” occurs when the person with
control has physical possession.

(ii) " Constructive possession” occurs when the person
with control does not have physical possession.

(iii) "Control" means the power to sell or use a car-
bonated beverage or syrup or to authorize the sale or use
by another.
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(d) "Previously taxed carbonated beverage or syrup"
means a carbonated beverage or syrup in respect to
which a tax has been paid under this chapter. A "previ-
ously taxed carbonated beverage" includes carbonated
beverages in respect to which the tax has been paid on
either the carbonated beverage or on the syrup in the
carbonated beverage.

(i) Example. A retailer who produces a carbonated
beverage by adding water and carbonation to a syrup,
upon which the tax has been paid by a prior possessor,
possesses a "previously taxed carbonated beverage or
syrup" and incurs no additional tax liability as the tax
has been paid upon the syrup used in the production
process.

(e) "Syrup" means a concentrated liquid which is
added to carbonated water to produce a carbonated
beverage.

(i) Thus, "syrup" includes the concentrated liquid
marketed by manufacturers to which the purchaser adds
water and/or carbon dioxide, or, carbonated water to
produce a carbonated beverage.

(ii) Manufacturers or bottlers are taxable on the pos-
session of syrup only when such syrup is removed from
the production process for purposes of sale or other
transfer without further processing by them.

(f) "State" means for the credit provisions of this
section:

(i) a state of the United States other than
Washington, or any political subdivision of such other
state,

(ii) the District of Columbia, and

(iii) any foreign country or political subdivision
thereof.

(g) Except as otherwise expressly defined in this sec-
tion, the definitions of terms provided in chapters 82.04,
82.08, and 82.12 RCW apply equally for this section.
Other terms not expressly defined in these chapters or
this section are to be given their common and ordinary
meanings.

(3) TAX IMPOSITION, RATE AND MEASURE.

(a) The tax is imposed upon the privilege of possessing
carbonated beverages or syrups within this state.

(i) When a manufacturer or bottler produces a carbo-
nated beverage end product, the measure of the tax shall
be the carbonated beverage produced.

(ii) Manufacturers or bottlers are taxable on the pos-
session of syrup only when such syrup is removed from
the production process for purposes of sale or other
transfer without further processing by them.

(b) The tax rate and measure for carbonated bever-
ages is eighty—four one thousandths of a cent per ounce.
The tax rate and measure for syrup is seventy five cents
per gallon. Fractional amounts shall be taxed
proportionally.

(4) ExempTiONS. The following are exempt from the
tax:

(a) Any successive possession of a previously taxed
carbonated beverage or syrup.

() In order to identify the payment of the tax, the
first possessor shall separately itemize the tax on the in-
voice, bill of lading, or other delivery document.
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(i) Thus, a subsequent possessor of carbonated bever-
ages or syrups sold or delivered upon an invoice, bill of
lading, or other document of sale which contains a sepa-
rate itemization of the tax shall be exempt from the tax.

(iii) However, a subsequent possessor of carbonated
beverages or syrups sold or delivered upon an invoice,
bill of lading or other document of sale which does not
contain a separate itemization of the tax is conclusively
presumed to be the first possessor of the carbonated
beverage or syrup in this state and is liable for the tax.

(iv) This exemption for taxes previously paid is avail-
able for any person in successive possession of a taxed
carbonated beverage or syrup even though the previous
payment may have been satisfied by the use of credits or
offsets available to the previous person in possession.

(v) Example. Company A brings a carbonated bever-
age or syrup into this state upon which it has paid a
similar carbonated beverage or syrup tax in another
state. Company A takes a credit against its Washington
tax liability in the amount of the other state's tax paid.
It then sells the substance to Company B, and provides
Company B with an invoice containing a separate item-
ization of the tax. Company B's possession is tax exempt
even though Company A has not directly paid
Washington's tax but has used a credit against its
Washington liability.

(b) Any carbonated beverage or syrup that is trans-
ferred to a point outside the state for use outside the
state.

(i) The exemption for possessions of carbonated bev-
erages or syrups for export sale or use may be taken by
any possessor within the chain of distribution of such
products in this state. To perfect its entitlement to this
exemption the possessor of such carbonated beverage or
syrup must take from its buyer or transferee of the car-
bonated beverage or syrup a written certification in sub-
stantially the following form:

Certificate of Tax Exempt Export Carbonated
Beverages or Syrup

I hereby certify that the carbonated beverage or syrup
specified herein, purchased by or transferred to the un-
dersigned, from (seller or transferor), are for export for
use or sale outside Washington state. I will become lia-
ble for and pay any carbonated beverage or syrup tax
due upon all or any part of such products which are not
so exported outside Washington state. This certificate is
given with full knowledge of, and subject to the legally
prescribed penalties for fraud and tax evasion.

Registration No. Type of Busi;

(If applicable)

Registered Name
(If different)

Firm Name,

Authorized Signature
Title

Identity of Carbonated Beverages or Syrups.

(Kind and amount by volume)

Date

(ii) Each successive possessor of such carbonated bev-
erages or syrups must, in turn, take a certification in this
form from any other person to whom such carbonated
beverages or syrups are sold or transferred in this state.
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Failure to take and keep such certifications as part of its
permanent records will incur carbonated beverage or
syrup tax liability by such sellers or transferrers of car-
bonated beverages or syrups.

(iii) Persons in possession of carbonated beverages or
syrups who themselves export or cause the exportation of
such products to persons outside this state for further
sale or use must keep the proofs of actual exportation
required by WAC 458-20-193, Parts A or C.

(d) Persons or activities which the state is prohibited
from taxing under the United States Constitution are
tax exempt.

(i) This exemption extends to the U.S. Government,
its agencies and instrumentalities, and to any possession
the taxation of which has been expressly reserved or
preempted under the laws of the United States.

(ii) The tax will not apply with respect to any posses-
sion of any carbonated beverage or syrup purchased, ex-
tracted, produced or manufactured outside this state
which is shipped or delivered into this state until the in-
terstate transportation of such carbonated beverage or
syrup has finally ended in this state. Thus, out of state
sellers or producers need not pay the tax on carbonated
beverages or syrups shipped directly to customers in this
state. The customers must pay the tax upon their first
possession unless otherwise expressly exempt.

(iif) Out of state sellers or producers will be subject to
tax upon carbonated beverages or syrups shipped or
delivered into storage (including public storage), or, to
distribution centers, or, to other in state facilities owned,
leased, or otherwise controlled by them.

(iv) However, the tax will not apply with respect to
possessions of carbonated beverages or syrups which are
only temporarily stored or possessed in this state in con-
nection with through, interstate movement of the sub-
stances from points of origin to points of destination
both of which are outside of this state.

(e) The possession of any carbonated beverages or
syrups prior to July 1, 1989 is tax exempt. This exemp-
tion extends to current inventories and stocks of carbo-
nated beverages or syrups on hand on July 1, 1989 when
the tax first takes effect. The intent is that the carbona-
ted beverage or syrup tax has no retroactive application.

(i) It is the intent, under the law, that this exemption
will apply to the carbonated beverages or syrups
throughout their succeeding chain of distribution, in the
possession of any person, for the life of those carbonated
beverages or syrups. That is, carbonated beverages or
syrups already possessed as of June 30, 1989 will not in-
cur tax liability in the possession of any person at any
time.

(if) Persons who already possess any carbonated bev-
erages or syrups on June 30, 1989 must use a first—in—
first—out (FIFO) accounting method for depleting such
supplies, supported by their purchase, sales, or transfer
records.

(iii) Because this exemption will follow the carbonated
beverage or syrup into the possession of any subsequent
or succeeding possessors, sellers of such exempt current
inventory carbonated beverages or syrups should provide
their registered buyers in this state with a separately
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itemized statement of the tax exemption as provided in
this part 4(a) of this section.

(5) creDIT. Credit shall be allowed against the taxes
imposed in this section for any carbonated beverage or
syrup tax paid to another state with respect to the same
carbonated beverage or syrup. The amount of the credit
shall not exceed the tax liability arising under this chap-
ter with respect to that carbonated beverage or syrup.

(a) " Carbonated beverage or syrup tax" means a tax:

(i) That is imposed on the act or privilege of possess-
ing carbonated beverages or syrup and is not generally
imposed on other activities or privileges, and

(ii) that is measured by the value or volume of the
carbonated beverage or syrup possessed. _

(b) In order for this credit to apply, the other state's
tax must be significantly similar to Washington's tax in
all its various respects. The taxable incident must be
possessing the carbonated beverages or syrups without
deductions for costs of doing business, such that the oth-
er state's tax does not constitute an income tax or added
value tax.

(¢) This credit may be taken for the amount of any
other state's qualifying tax which has actually been paid
as a result of the same carbonated beverage or syrup
being previously possessed by the same person in another
taxing jurisdiction before Washington State's tax is
incurred.

(d) The amount of credit is limited to the amount of
tax paid in this state upon possession of the same carbo-
nated beverage or syrup in this state. Also, the credit
may not be applied against any tax paid or owed in this
state other than the carbonated beverage tax imposed by
chapter 271, Laws of 1989.

(7) RECURRENT TAX LIABILITY. It is the intent of the
law that all carbonated beverages or syrups possessed in
this state should incur this tax liability only once unless
they are expressly exempt. This is true of carbonated .
beverages or syrups used as ingredients of products as
well as the manufactured end product itself. When a
manufacturer is in possession of both syrup and carbo-
nated beverage and where the syrup is an ingredient or
step in the production of the carbonated beverage end
product, the measure of the tax shall be the carbonated
beverage produced and not the syrup which is only an
ingredient in the production process.

(a) When any intermediate carbonated beverage or
syrup is first produced during a manufacturing or bot-
tling activity and is withdrawn for sale or transfer out-
side of the manufacturing or bottling plant, a taxable
first possession occurs.

(i) Thus, manufacturers or bottlers are taxable on the
possession of syrup only when such syrup is removed
from the production process for purposes of sale or other
transfer without further processing by them.

(b) Example. When a retailer (soda fountain, conve-
nience store, fast food outlet, etc.) who produces carbo-
nated beverages by combining syrup with water and
carbon dioxide purchases the syrup from an out-of-state
seller who is not the first possessor of the syrup in this
state, the retailer incurs tax liability as the first possessor
of the syrup in this state. The tax is measured by the
volume of syrup first possessed.
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(8) HOW AND WHEN TO PAY TAX.

(a) The tax must be reported on a special line of the
combined excise tax return designated "carbonated bev-
erage or syrup". The volume reported shall be the net
volume subject to tax, i.e., the gross volume possessed
less volume exempt.

(b) The tax is due for payment together with the
timely filing of the return upon which it is reported,
covering the tax reporting period during which the car-
bonated beverage or syrup is first possessed within the
state. Any person who is not expressly exempt of the tax
and who possesses any carbonated beverage or syrup in
this state, without having proof that the tax has previ-
ously been paid on that carbonated beverage or syrup,
must report and pay the tax.

(c) The taxable incident or event is the possession of
the carbonated beverage or syrup. Tax is due for pay-
ment by the first possessor in this state whether or not
the carbonated beverage or syrup has been sold or
transferred or whether, if sold, the purchase price has
been paid in part or in full.

(d) Special provision for manufacturers, bottlers, and
wholesalers. Because it is not possible to know, at the
time of first possession in this state, whether a carbona-
ted beverage or syrup may be used or sold in a manner
which would entitle the first possession to tax exemption,
manufacturers, bottlers, and wholesalers who possess
carbonated beverages or syrups may report the tax and
take any available exemptions and credits at the time
that such carbonated beverages or syrups are withdrawn
from storage for purposes of their sale, transfer, or
consumption.

(9) HOW AND WHEN TO CLAIM CREDIT. Any tax credit
available to the taxpayer should be claimed and offset
against tax liability reported on the same excise tax re-
turn when possible. The tax return form provides a line
for reporting tax on carbonated beverages and syrups
and the credit shall be taken on the line for taking " oth-
er credits” as an offset against the tax reported. A state-
ment showing the computation of the credit must be
provided. It is not required that any other documents or
other evidences of entitlement to credits be submitted
with the report. Such proofs must be retained in perma-
nent records for the purpose of verification of credits
taken.

(10) CARBONATED BEVERAGES OR SYRUPS ON CON-
SIGNMENT. Consignees who possess carbonated beverages
or syrups in this state with the power to sell such things,
in their own name or on behalf of a disclosed or undis-
closed consignor have "control" of the product and are
liable for payment of the tax unless the tax has been
paid by a prior possessor. The exemption for previously
taxed carbonated beverages or syrups is available for
such consignees if the consignor or the previous posses-
sor has paid the tax and the consignee has retained the
document of sale or delivery containing a separately
itemized statement of the payment of the tax. Possession
of consigned carbonated beverages or syrups by a con-
signee who has control of the product does not constitute
constructive possession by the consignor.

(11) Various circumstances may arise whereby a per-
son will possess carbonated beverages or syrups in this
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state, some of which have been previously taxed in this
or other states and some of which may not. In such cases
formulary tax reporting may be used, only after receipt
of a special ruling issued by the department of revenue
authorizing such formulary reporting.

(a) Example. Fungible carbonated beverages or syrups
from sources both within and outside this state are com-
mingled in common storage facilities. Formulary report-
ing may be appropriate based upon volume percentages
reflecting the ratio of in-state production to out—of-state
production or other form of acquisition.

(12) ADMINISTRATIVE PROVISIONS. The provisions of
chapters 82.32 and 82.04 RCW regarding due dates, re-
porting periods, tax return requirements, interest and
penalties, tax audits and limitations, disputes and ap-
peals, and all such general administrative provisions ap-
ply equally to the carbonated beverage or syrup tax.

WSR 89-13-043
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed June 15, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Reve-
nue intends to adopt, amend, or repeal rules concerning
employees distinguished from persons engaging in busi-
ness, amending WAC 458-20-105;

that the agency will at 9:30 a.m., Tuesday, July 25,
1989, in the Revenue Conference Room, 4th Floor, 415
General Administration Building, Olympia, WA 98504,
conduct a public hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 1, 1989.

The authority under which these rules are proposed is
RCW 82.32.300.

The specific statute these rules are intended to imple-
ment is RCW 82.04.360.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this

" agency before July 25, 1989.

Dated: June 15, 1989
By: Edward L. Faker
Interim Assistant Director

STATEMENT OF PURPOSE

Title: WAC 458-20-105 Employees distinguished
from persons engaging in business.

Description of Purpose: To clarify the standards by
which a person's status as employee or independent con-
tractor is determined; to provide consistency in rule
format.

Statutory Authority: RCW 82.32.300.

Specific Statute(s) Rule is Intended to Implement:
RCW 82.04.360.

Reasons Supporting Proposed Action: In certain in-
dustries and businesses, such as the insurance business,
the line between employee and independent contractor is
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very fine. This amendment provides clear criteria for de-
termining a person's status, in conformance with various
state and federal guidelines and decisions.

Agency Personnel Responsible for Drafting and Im-
plementation: Edward L. Faker, 415 General Adminis-
tration Building, Olympia, WA 98504, phone 753-5579;
and Enforcement: Department of Revenue, 415 General
Administration Building, Olympia, WA 98504, phone
753-5540.

AMENDATORY SECTION (Amending Order ET 70-3, filed
5/29/70, effective 7/1/70)

WAC 458-20-105 EMPLOYEES DISTINGUISHED FROM
PERSONS ENGAGING IN BUSINESS. (1) The Revenue Act im-
poses taxes upon persons engaged in business but not upon persons
acting solely in the capacity of employees ((or-servants)).

Fhequestionmrof-whetherapersomis—engaged-in-business-or-is-act~
. 'I. bof ; . ; I'I'l iable:

»

-)) (2) While no one factor
definitely determines employee status, the most important considera-
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RevisedMarch—+-1954:)) The term "engaging in business” means
the act of transferring, selling or otherwise dealing in real or personal
property, or the rendition of services, for consideration except as an
employee. The following conditions will serve to indicate that a person
is engaging in business.

If a person is:

(a) Holding oneself out to the public as engaging in business with
respect to dealings in_real or personal property, or_in respect to the
rendition of services;

(b) Entitled to receive the gross income of the business or any part
thereof;

(c) Liable for business losses or the expense of conducting a busi-
ness, even though such expenses may ultimately be reimbursed by a
principal;

(d) Controlling and supervising others, and being personally liable
for their payroll, as a part of engaging in business;

(e) Employing others to carry out duties and responsibilities related
to the engaging in business and being personally liable for their pay;

(f) Filing a Statement of Business Income and Expenses (Schedule
C) for federal income tax purposes;

(g) A party to a written contract, the intent of which establishes the
person to be an independent contractor;

(h) Paid a gross amount for the work without deductions for em-
ployment taxes (such as Federal Insurance Contributions Act, Federal

tion is the employer's right to control the employee. The right to con-

Unemployment Tax Act, and similar state taxes).

trol is not limited to controlling the result of the work to be accom-
plished, but includes controlling the details and means by which the

(4) EMPLOYEES. The following conditions indicate that a person is an
employee.

work is accomplished. In cases of doubt about employee status all the
pertinent facts should be submitted to the department of revenue for a
specific ruling.

(3) PERSONS ENGAGING IN BUSINESS. ((A—persomrengaging—imbusi-

[52]

If the person:
(a) Receives compensation, which is fixed at a certain rate per day,

week, month or year, or at a certain percentage of business obtained,
payable in all events;

(b) Is employed to perform services in the affairs of another, subject
to the other's control or right to control;

(c) Has no liability for the expenses of maintaining an office or other
place of business, or any other overhead expenses or for compensation
of employees;

(d) Has no liability for losses or indebtedness incurred in the con-
duct of the business;

(e) Is generally entitled to fringe benefits normally associated with
an employer—employee relationship, e.g., paid vacation, sick leave, in-
surance, and pension benefits;

(f) Is treated as an employee for federal tax purposes;

(g) Is paid a net amount after deductions for employment taxes,
such as those identified in subsection (3)(h) of this section.

(5) OPERATORS OF RENTED OR OWNED EQUIPMENT. Persons who
furnish equipment on a rental or other basis for a charge and who also
furnish the equipment operators, are engaging in business and are not
employees of their customers. Likewise, persons who furnish materials
and the labor necessary to install or apply the materials, or produce
something from the materials, are presumed to be engaging in business
and not to be employees of their customers.

(6) CASUAL LABORERS. Persons regularly performing odd job car-
pentry, painting or paperhanging, plumbing, bricklaying, electrical
work, cleaning, yard work, etc., for the public generally are presumed
to be engaging in business. The burden of proof is upon such persons to
show otherwise. However, refer to WAC 458-20-101 and 458-20-104
for registration and reporting requirements for such activities.

(7) A corporation, joint venture, or any group of individuals acting
as a unit, is not an employee.

WSR 89-13-044
EMERGENCY RULES
OFFICE OF MINORITY
AND WOMEN'S BUSINESS ENTERPRISES
{Order 89-1—Filed June 15, 1989]

I, Milly La Palm, acting director of the Office of Mi-
nority and Women's Business Enterprises, do promul-
gate and adopt at 406 South Water, Olympia, WA
98504, the annexed rules relating to goals for 1989-90,
WAC 326-30-03902.
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I, Milly La Palm, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is the goals for 1989—90 must be adopted
by June 15, 1989, and distributed to state agencies and
educational institutions prior to June 30, 1989, in accord
with WAC 326-30-030.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to chapter 39.19
RCW and is intended to administratively implement
that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 15, 1989.

By Milly La Palm
Acting Director

NEW SECTION

WAC 326-30-03902 GOALS FOR 1989-90. The
annual overall goals for each state agency and educa-
tional institution for each of the following classes of
contracts for the period July 1, 1989 through June 30,
1990, should be:

Construction/Public Works
Architect/Engineering

Purchased Goods and Services 8% MBE 4% WBE
Other Consultants 10% MBE 4% WBE

These MWBE participation goals are based on the
state agency's or educational institution's total contracts
subject to this chapter within each of the above noted
classes of contracts, less excluded contracts.

10% MBE 6% WBE
10% MBE 6% WBE

WSR 89-13-045
EMERGENCY RULES
OFFICE OF MINORITY
AND WOMEN'S BUSINESS ENTERPRISES
[Order 89-2—Filed June 15, 1989]

I, Milly La Palm, acting director of the Office of Mi-
nority and Women's Business Enterprises, do promul-
gate and adopt at 406 South Water, Olympia, WA
98504, the annexed rules relating to procedure for set-
ting overall annual goals, WAC 326-30-030.

I, Milly La Palm, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
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to public interest. A statement of the facts constituting
the emergency is this amendment is being filed in con-
junction with the 1989-90 goals. The new section [ma-
terial] reflects a refinement of the goal setting process in
response to evolving federal law.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to chapter 39.19
RCW and is intended to administratively implement
that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 15, 1989.

By Milly La Palm
Acting Director

AMENDATORY SECTION (Amending Order 83-7,
filed 1/5/84)

WAC 326-30-030 PROCEDURE FOR SETTING
OVERALL ANNUAL GOALS. The director of the
office of minority and women's business enterprises will
establish overall annual goals for participation in state
contracts by qualified MBEs and WBEs for all state
agencies and educational institutions. The annual period
shall be the state fiscal year. The goals will be a per-
centage of the reporting base, all contracts awarded each
year for public works, personal services, and for pro-
curement of goods and services by state agencies and
educational institutions that are not specifically excluded
or generally excluded from the reporting base.

(1) Time for establishment of goals. The overall an-
nual goals will be adopted each year by June 15.

(2) Distribution. The overall annual goals will be dis-
tributed to the head of each agency and educational in-
stitution on or before June 30 each year.

(3) Process used to establish goals. The director will
review the overall annual goals each year and establish

goals for the upcoming year. ((Factors—to—bc—considered
m :sta'bhsinng_ ﬂl’:. mew goals-shati mc.i"dc ’HH: mumtber
of cer tﬂ_ic'd mmm’:t_; and ’uuu’z:ns bus,m:’sscs ti&:’ su.:ccssr
womenand-minoritics—in-the-state;)) In establishing the

new goals, the director shall consider the following cate-
gories of information, to the extent that such data is
reasonably obtainable: (1) The number of certified mi-
nority and women's businesses available to perform work
in_each class of contract, (2) the success in attaining
goals over the last year, (3) information regarding the
percentage of available MBEs and WBEs as compared
to _the percentage of dollars awarded to MBEs and
WBEs, per class of contract; (4) information indicating
discrimination against MBEs and WBEs in each class of
contract; (5) and such other relevant information as may
be available.




WSR 89-13-046

WSR 89-13-046
EMERGENCY RULES
OFFICE OF MINORITY
AND WOMEN'S BUSINESS ENTERPRISES
[Order 89-3-—Filed June 15, 1989]

I, Milly La Palm, acting director of the Office of Mi-
nority and Women's Business Enterprises, do promul-
gate and adopt at 406 South Water, Olympia, WA
98504, the annexed rules relating to:

Amd WAC 326-02-030 Definitions.
New WAC 326-20-081 Intertwinement.

I, Milly La Palm, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is WAC 326-02-030(29) is being
amended and a new section WAC 326-20-081, is being
added to clarify the "control" criteria used to establish
certification eligibility. These changes are necessary to
determine the eligibility of firms currently applying for
certification in which control of the firm is an issue.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to chapter 39.19
RCW and is intended to administratively implement
that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 15, 1989.

By Milly La Palm
Acting Director

AMENDATORY SECTION (Amending Order 88-5,
filed 5/31/88)

WAC 326-02-030 DEFINITIONS. Words and
terms used in these rules shall have the same meaning as
each has under chapter 120, Laws of 1983, unless other-
wise specifically provided in these rules, or the context in
which they are used clearly indicates that they be given
some other meaning.

(1) "Advisory committee" means the advisory com-
mittee on minority and women's business enterprises.

(2) "Class of contract basis" means an entire group of
contracts having a common characteristic. Examples in-
clude, but are not limited to, personal service contracts,
public works contracts, leases, purchasing contracts, and
contracts for specific types of goods and/or services.

(3) "Combination minority and women's business en-
terprise” means a business organized for profit, perform-
ing a commercially useful function, that is fifty percent
owned and controlled by one or more minority men or
MBE:s certified by this office and fifty percent owned and
controlled by one or more nonminority women or WBEs
certified by this office. The owners must be United
States citizens or lawful permanent residents.

[54]

Washington State Register, Issue 89-13

(4) "Commercially useful function" means the per- .
formance of real and actual services in the discharge of
any contractual endeavor.

(a) For purposes of certification, factors which may be
considered in determining whether a business is or will
be performing a commercially useful function include,
but are not limited to, the following:

(i) Whether the business is or will be responsible for
executing a distinct element of work in the performance
of a contract, and

(ii) Whether principals or employees of the business
actually perform, manage, and supervise the work for
which the business is or will be responsible; and

(iii) Whether the business could be considered a
"conduit,” "front," or "pass—through" as defined in this
section; and

(iv) Whether the minority and/or women owner(s)
has the skill and expertise to perform the work for WhICh
the business is bemg, or has been certified.

(b) The manner in which a supplier does business will
be examined by the office for purposes of certification
and may be considered by state agencies and educational
institutions in awarding a contract. Factors in addition
to those in (a) of this subsection which indicate that a
supplier is performing a commercially useful function
include, but are not limited to, the following:

(i) It either assumes the actual and contractual re-
sponsibility for furnishing goods or materials and exe-
cutes material changes in the configuration of those
goods or materials; or

(ii) Is the manufacturer of those goods or materials;,
or

(iii) Before submitting the certification application, it
has secured a contract or distributor agreement with a
manufacturer to act as an authorized representative, and
can pass on product warranties to the purchaser, and

(iv) Performs a distinct element of work in a manner
that is consistent with common industry practice. Fac-
tors which may indicate that a firm is not performing a
commercially useful function include, but are not limited
to, the following:

(A) A minimum amount of inventory is not
maintained,

(B) Billing and shipping arrangements are performed
by nonowners or staff of nonowners;

(C) A significant amount of deliveries are shipped di-
rectly from the producer or manufacturer to the end
user,

(D) The supplier does not take ownership of the
product. ‘

(5) "Contract" means a mutually binding legal rela-
tionship, including a lease, or any modification thereof,
obligating the seller to furnish goods or services, includ-
ing construction, and the buyer to pay for them.

(6) " Contract by contract basis" means a single con-
tract within a specific class of contracts.

(7) "Contractor" means a party who enters into a
contract to provide a state agency or educational institu-
tion with goods or services, including construction, or a
subcontractor or sublessee of such a party.

(8) "Director" means the director of the office of mi-
nority and women's business enterprises.
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(9) "Educational institutions" means the state univer-
sities, the regional universities, The Evergreen State
College, and the community colleges.

(10) "Goals" means annual overall agency goals, ex-
pressed as a percentage of dollar volume for participa-
tion by minority and women—owned businesses, and shall
not be construed as a minimum goal for any particular
contract or for any particular geographical area. Goals
shall be met on a contract by contract or class of con-
tract basis. In meeting their goals on either a contract by
contract or a class of contract basis state agencies and
educational institutions should facilitate the entry of mi-
nority and women's business enterprises into types of
businesses in which MBE's and WBE's are
underrepresented.

(11) "Goods and/or services" means all goods and
services, including professional services.

(12) "Joint venture" means a single enterprise part-
nership of two or more persons or businesses created to
carry out a single business enterprise for profit for which
purpose they combine their capital, efforts, skills, knowl-
edge or property and in which they exercise control and
share in profits and losses in proportion to their contri-
bution to the enterprise.

(13) "Minority" means a person who is a citizen or
lawful permanent resident of the United States and who
is:

(a) Black: Having origins in any of the black racial
groups of Africa;

(b) Hispanic: Of Mexican, Puerto Rican, Cuban,
Central or South American, or other Spanish or Portu-
guese culture or origin, regardless of race;

(c) Asian American: Having origins in any of the
original peoples of the Far East, Southeast Asia, the In-
dian subcontinent, or the Pacific Islands; or

(d) American Indian or Alaskan Native: Having ori-
gins in any of the original peoples of North America.

Persons who are visibly identifiable as a minority need
not provide documentation of their racial heritage but
may be required to submit a photograph. Persons who
are not visibly identifiable as a- minority must provide
documentation of their racial heritage which will be de-
termined on a case-by—case basis. The final determina-
tion will be in the sole discretion of the office.

(14) " Minority business enterprise,” " minority—owned
business enterprise,” or "MBE" means a business orga-
nized for profit, performing a commercially useful func-
tion, which is legitimately owned and controlled by one
or more minority individuals or minority business enter-
prises certified by this office. The minority owners must
be United States citizens or lawful permanent residents.

(15) "MWBE" means a minority—owned business en-
terprise, a women—owned business enterprise, and/or a
combination minority and women's business enterprise
certified by the office of minority and women's business
enterprises of the state of Washington.

(16) "Office” means the office of minority and wo-
men's business enterprises of the state of Washington.

- (17) "Procurement” means the purchase, lease, or
rental of any goods or services.

(18) "Public works" means all work, including con-
struction, highway and ferry  construction,
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alteration((fsf)), repair, or improvement other than or-
dinary maintenance, which a state agency or educational
institution is authorized or required by law to undertake.

(19) "State agency" includes the state of Washington
and all agencies, departments, offices, divisions, boards,
commissions, and correctional and other types of institu-
tions. "State agency" does not include the judicial or
legislative branches of government except to the extent
that procurement or public works for these branches is
performed by a state agency.

(20) "Women's business enterprise," " women—owned
business enterprise," or " WBE" means a business orga-
nized for profit, performing a commercially useful func- -
tion, which is legitimately owned and controlled by one
or more women or women's business enterprises certified
by this office. The women owners must be United States
citizens or lawful permanent residents.

(21) "Common industry practices” mean those usages,
customs, or practices which are ordinary, normal, or
prevalent among businesses, trades, or industries of sim-
ilar types engaged in similar work in similar situations in
the community.

(22) "Conduit" means a WBE, MBE, or combination
MWBE which agrees to be named as a subcontractor on
a contract in which such WBE, MBE, or combination
MWRBE does not perform the work but, rather, the work
is performed by the prime contractor, prime consultant,
material supplier, purchasing contractor, or any other
non-MWBE business.

(23) "Front" means a business which purports to be:
(a) A WBE but is in fact owned or controlled by a man
or men; (b) a MBE but is owned or controlled by a
nonminority person or persons, or (c) a combination
MWRBE but is owned or controlled by a man or men or
by a nonminority person or persons to a greater extent
than is allowed by WAC 326-02-030(3).

(24) " Pass—through" means a business which buys
goods from a non—-WBE, non-MBE, or noncombination
MWRBE and simply resells those goods to the state, state
contractors or other persons doing business with the
state for the purpose of allowing those goods to be
counted towards fulfillment of WBE or MBE goals.

(25) "Manufacturer" means a business which owns,
operates, or maintains a factory or establishment that
produces or creates goods from raw materials or sub-
stantially alters goods before reselling them.

(26) "Supplier" means a business which provides or
furnishes goods or materials, performs a commercially
useful function, and is not considered a conduit, front, or
pass—through.

(27) "Switch business" means a business which was
previously owned and controlled by a man, men or
nonminorities, which has made technical changes to its
business structure so that it is now purportedly owned
and controlled by a woman or women or by a minority
person or persons, but continues to operate in substan-
tially the same manner as it did prior to the written re-
visions of the business structure.

(28) " Corporate-sponsored dealership" means a bona
fide minority or women's business which meets the fol-
lowing standards in lieu of the fifty—one percent owner-
ship criteria set out in subsections (14), (15), and (20) of
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this section, and meets the following standards in lieu of
the factors used to evaluate control in WAC 326-20-
080.

(a) The minority or women owner(s) have entered
into a written agreement, contract, or arrangement with
a national or regional corporation and has been granted
a license to offer, sell or distribute goods or services at
wholesale or retail, leasing, or otherwise use the name,
service mark, trademark, or related characteristics of the
sponsoring corporation.

(b) The capital investment for the dealership or busi-
ness is jointly contributed by the minority or women
owner(s) and the sponsoring corporation.

(i) The original investment contributed by the minori-
ty or women owner(s) may be less than fifty—one per-
cent, but must constitute at least twenty—five percent of
the capitalization investment (total required equity capi-
tal) in the dealership corporation.

(ii) A specified time limit of not more than ten years
must be established, binding between the minority or
women owner(s) and the sponsoring corporation, within
which the buy—out of the corporate sponsor's interest is
complete.

(c) If the sponsoring corporation retains majority vot-
ing rights and control of the board of directors, then the
minority or women owner(s) must annually apply at
least fifty percent of the net profit and bonuses toward
the buy—out of the corporate sponsors' interest within
the buy—out time limit established with the corporation.

(d) The minority or women owner(s) must show active
participation in the decision-making process on the
board of directors of the dealership.

(e) The minority or women owner(s) must have oper-
ational control, and as such have day-to—day manage-
ment control of the dealership, with responsibility for
sales, service volume, and profits.

(f) The sponsoring corporation must have specifically
developed a national or regional corporate sponsored
dealership program to address the present—day issue of
lack of opportunities for minorities or women in the
dealership industry, which includes such features as:
Capitalization assistance from the sponsoring corpora-
tion, on—going business operations training, technical as-
sistance to the dealership owner, and a corporate spon-
sored minority and women's business program.

(g) The minority or women owner(s) must demon-
strate that the relationship between the corporate spon-
sor and the minority or women's business was not
formed for the primary purpose of achieving certification
under chapter 39.19 RCW, or any similar provision of
any ordinance, regulation, rule, or law.

(h) The minority or women owner(s) have prior busi-
ness or management experience relating to the business
being entered into as an owner.

(i) The minority or women owner(s) must be presi-
dent of any corporation formed by the business.
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(29) "Legitimately owned and controlled" for the
purposes of determining whether a business is a minority
business enterprise, a women's business enterprise, or a
combination thereof, shall mean that women, minorities
or a combination thereof shall possess:

((h)) (a) Ownership of at least fifty—one percent in-
terest in the business, unless the minority and/or wo-
men's business qualifies as a corporate sponsored dealer-
ship under the provisions of WAC 326-02-030(28). The
ownership shall be real and continuing, and shall go be-
yond the pro forma ownership of the business reflected
in the ownership documents. The minority and/or
women owner(s) shall enjoy the customary incidents of
ownership and shall share in the risks and profits com-
mensurate with their ownership interests, as demonstrat-
ed by an examination of the substance and the form of
the arrangements; and

((22)) (b) Control over management, interest in cap-
ital, interest in profit or loss and contributions to capital,
equipment and expertise on which the claim of minority
and/or women—owned status under this chapter is based.
The business must be independent and the minority
and/or women owner(s) must possess and exercise the
legal power to direct the management and policies of the
business and to make the day-to-day as well as major
decisions on matters of management, policy, finances,
and overall operations. If the owners of the business who
are not minorities and/or women are disproportionately
responsible for the operation of the business, then the
business is not controlled by minorities and/or women.
The minority and/or women owner(s) must control and
manage the day to day operations of the business. The
requirements of this shall not apply, if the
minority/women's business qualifies as a corporate
sponsored dealership under the provisions of WAC 326-
02-030(28).

NEW SECTION

WAC 326-20-081 INTERTWINEMENT. To be
eligible for certification, a firm must be independent.
Significant intertwinement with a noncertified firm may
be grounds for denial or decertification of a firm. The
Office will determine whether a firm is significantly in-
tertwined with a noncertified firm by looking at factors
which include, but are not limited to, the following: (1)
shared ownership, (2) common directors or partners, (3)
shared equipment, facilities, resources, or employees, (4)
beneficial financial arrangements which indicate less
than arms length transactions with a noncertified firm,
(5) overdependency on a noncertified firm to obtain and
perform work, (6) such an identity of interest exists be-
tween the firm seeking certification and a noncertified
firm that an affiliation may be presumed, (7) the degree
to which financial, equipment, leasing, business and oth-
er relationships with noncertified firms vary from normal
industry practice.
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WSR 89-13-047
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed June 16, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Agri-
culture intends to adopt, amend, or repeal rules con-
cerning standards for apples marketed within
Washington, chapter 16—403 WAC.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on June 28, 1989.

The authority under which these rules are proposed is
chapter 15.17 RCW.

This notice is connected to and continues the matter
in Notice No. WSR 89-09-011 filed with the code revi-
ser's office on April 10, 1989.

Dated: June 16, 1989
By: J. Allen Stine
Assistant Director

WSR 89-13-048
PROPOSED RULES

DEPARTMENT OF LICENSING
[Filed June 16, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Li-
censing intends to adopt, amend, or repeal rules con-
cerning new section WAC 308-25-170;

that the agency will at 9:00 a.m., Thursday, July 27,
1989, in the Highways—Licenses Building, 12th and
Franklin, Executive Conference Room, 4th Floor,
Olympia, WA, conduct a public hearing on the proposed
rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 18.29.076 and 18.130.050(12).

The specific statute these rules are intended to imple-
ment is RCW 18.29.050.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 27, 1989.

Dated: June 13, 1989
By: James R. Brusselback
Assistant Attorney General

STATEMENT OF PURPOSE

Name of Agency: Washington Department of
Licensing.

Statutory  Authority:
18.130.050(12).

Summary of the Rules: To provide standards of dental
hygiene conduct or practice.

Purpose and Reason Proposed: To identify minimum
responsibilities of the registered dental hygienist in
Washington in health care settings and as provided in
the Dental Hygiene Practice Act and the Uniform Dis-
ciplinary Act. To provide consumers with information

about quality care.

RCW 18.29.076 and
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Responsible Departmental Personnel: In addition to
the board, the following individuals have knowledge of
and responsibility for drafting, implementing, enforcing
and repealing these rules: John Swannack, Assistant Di-
rector, Professional Licensing Services, 1300 Quince
Street Building, P.O. Box 9012, Olympia, Washington
98504, phone (206) 753-2241 or 234-2241 scan, and
Carol Lewis, Assistant Program Manager, Professional
Licensing Services, 1300 Quince Street Building, P.O.
Box 9012, Olympia, Washington 98504, phone (206)
586-1867.

Proponents: The state of Washington Department of
Licensing.

Small Business Economic Impact Statement: Not re-
quired for this statement since the proposed section has
no economic impact beyond the statute.

NEW SECTION

WAC 308-25-170 STANDARDS OF DENTAL HYGIENE
CONDUCT OR PRACTICE. The purpose of defining standards of
dental hygiene conduct or practice is to identify minimum responsibili-
ties of the registered dental hygienist licensed in Washington in health
care settings and as provided in the Dental Hygiene Practice Act,
chapter 18.29 RCW, and the Uniform Disciplinary Act, chapter 18-
.130 RCW. The standards provide consumers with information about
quality care and provides the director guidelines to evaluate safe and
effective care. Upon entering the practice of dental hygiene, each indi-
vidual assumes the responsibility, public trust, and a corresponding ob-
ligation to adhere to the standards of dental hygiene practice.

(1) Dental hygiene provision of care.

The dental hygienist shall:

(a) Accurately and systematically collect, permanently record, and
update data on the general and oral health status of the client.

(b) Communicate collected data to the appropriate health care
professional.

(c) Take into consideration the dental hygiene assessment, the client
treatment goals, appropriate sequencing of procedures, and currently
accepted scientific knowledge in developing a dental hygiene plan.

(i) The dental hygiene plan shall include preventative and therapeu-
tic care to promote and maintain the clients' oral health.

(ii) Where appropriate, the dental hygiene plan shall be compatible
with the treatment plan of other licensed health care professionals.

(d) Communicate the dental hygiene plan to the client and/or legal
guardian.

The client and/or legal guardian or where appropriate other health
care professionals are to be informed of the progress and results of
dental hygiene care and clients' self-care.

(e) Continually re—evaluate client progress related to the attainment
of their oral health goals. Implement additional dental hygiene treat-
ment and client self-care as appropriate.

(2) Professional responsibilities.

The licensed dental hygienist shall have knowledge of the statutes
and regulations governing dental hygiene practice and shall function
within the legal scope of dental hygiene practice.

WSR 89-13-049
PROPOSED RULES
DEPARTMENT OF LICENSING

(Board of Registration for Architects)
[Filed June 16, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Washington State
Board of Registration for Architects intends to adopt,
amend, or repeal rules concerning:

Amd WAC 308-12-025 Application for examination.
Amd WAC 308-12-031 Registration examination.
Amd WAC 308-12-050 Registration by reciprocity;
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that the agency will at 9:30 a.m., Friday, July 28,
1989, in the Gull's Nest Meeting Room, Red Lion Inn
at the Quay, 100 Columbia Street, Vancouver, WA
98660, conduct a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 18.08.340.

The specific statute these rules are intended to imple-
ment is RCW 18.08.350, 18.08.360 and 18.08.400.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 21, 1989.

Dated: June 8, 1989
By: Sydney W. Beckett
Executive Secretary

STATEMENT OF PURPOSE

Name of Agency: State of Washington Board of Reg-
istration for Architects.

Purpose and Summary of Rules: WAC 308-12-025
Application for examination is amended to add the in-
formation and guidance concerning the change from one
annual national examination to four national examina-
tions per year; WAC 308-12-031 Registration exami-
nation is amended to rescind the requirement for initial
applicants for registration to begin the examination pro-
cess with all nine divisions of the national examination in
the month of June; and WAC 308-12-050 Registration
by reciprocity is amended to change the requirement for
reciprocity applicants to write a comparative analysis.of
the Washington architect law and rules against the re-
spective base state of licensure to a requirement of writ-
ing only a summary analysis of the Washington archi-
tect law and rules.

Statutory Authority: Board regulatory authority is
RCW 18.08.340; WAC 308-12-025 and 308-12-0931
implement RCW 18.08.350 and 18.08.360; and WAC
308-12-050 implements RCW 18.08.400.

Reasons Proposed: WAC 308-12-025 is proposed for
amendment by the state of Washington Board of Regis-
tration for Architects to conform to the national exami-
nation process and afford new applicants for registration
the opportunity to begin the examination process at
anytime during the year upon establishing eligibility.
The amendment provides information and procedures for
submitting examination applications, sets forth the ap-
plication cut-off dates for the four examinations, and
provides information for reexamination application pro-
cedures; WAC 308-12-032 is proposed for amendment
by the state of Washington Board of Registration for
Architects to rescind the requirement for initial appli-
cants for registration to begin the examination process
with the annual June examination and the requirement
to take all nine divisions of the national examination on
the first examination. The rescission of this requirement
allows initial applicants the opportunity to begin the ex-
amination process at anytime upon establishing registra-
tion eligibility; and WAC 308-12-050 is proposed for
amendment by the state of Washington Board of Regis-
tration for Architects to change the requirement for out—
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of-state applicants for registration by means of reci-
procity from another licensing jurisdiction from writing
a comparative analysis of the Washington architect law
and rules with that of the respective base state of licen-
sure to a requirement to write only a summary analysis
of the Washington architect law and rules. This change
from a comparative analysis to a summary analysis
aligns the application requirements for registration based
upon reciprocity to that of the requirements for initial
registration based upon examination.

Responsible Personnel: Personnel who have knowledge
of and responsibility for drafting, implementing and en-
forcing these rules are the members of the architect
board who include: Edward L. Cushman, Vaughn L.
Lein, Larry N. Erickson, Roger L. Rue, George H.
Nachtsheim, Norman J. Johnston and Linda L.
McMonagle. In addition to the above listed members of
the architect board, the following personnel of the De-
partment of Licensing have responsibility for imple-
menting and enforcing these rules: James D. Hanson,
Program Administrator, Division of Professional Licens-
ing Services, Department of Licensing, P.O. Box 9012,
Olympia, Washington 98504, phone (206) 753—6967 and
234-6967 scan.

Proponents: The Washington State Board of Regis-
tration for Architects.

Small Business Economic Impact Statement: No re-
quired for the three amendments and has not been filed
since these rules do not impact the operation or conduct
of small business as that term is defined by RCW
43.31.920.

AMENDATORY_ SECTION (Amending Order PL 560, filed
10/17/85)

WAC 308-12-025 APPLICATION FOR EXAMINATION. (1)
The application for examination must be submitted on forms ((provid=
ed)) approved by the board, accompanied by academic and/or practi-
cal experience verification ((¥ T gt t

the—examimation:)) to document eligibility under the provisions of
RCW 18.08.350. Applications for admission to a_scheduled examina-
tion must be submitted or postmarked not later than the following
dates:

Cut—off Dates
April 1

Examination Months/Divisions

June = All Divisions

October — A, B(Written), D/F,
E.G H,1

September 10

December — B(Graphic), C October 1
February — A, B(Written), D/F,
E,G,H,1 December 10

(2) On subsequent attempts examinees may retake any divisions of-
fered not passed on previous attempts. Applications for examination or
re—examination must be accompanied by the application fee for exam-
ination or re-examination and .the appropriate examination fee as es-
tablished by the director and published in chapter 308-12 WAC, ar-
chitect fees. For re—examination applicants, examination fees are listed
by separate division.

(3) For the June and December examinations, notices of acceptance
(examination admission letters) will be mailed to eligible applicants
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approximately six weeks prior to the examination, along with detailed
information as to times, place, and scheduled examination divisions.
(4) For the February and October computer—administered examina-
tions, instruction packets will be mailed to eligible applicants approxi-
mately two weeks prior to the testing agency admission deadline.
(5) Application fees for examination and re—examination are ad-

WSR 89-13-051

NCARRB certification may be accepted by the board as satisfactory ev-
idence that the applicant's qualiﬁcations and experience are equivalent
to the qualifications and experience requlred of a person registered un-
der RCW 18.08.350.

(2) That the applicant provndes a ((writtem—comparative)) M

ministrative charges and will not be refunded. The examination fees
(costs of each test) may be refunded if notice of cancellation is re-

summary analysis of ((
)) chapter 18.08 RCW and chap-
ter 308-12 WAC The summary must include an analysis of each sec-

ceived by the department prior to ordering of examinations from the

tion of chapter 18.08 RCW and chapter 308-12 WAC in sufficient

national testing service.

AMENDATORY SECTION (Amending Order PM 767, filed
8/22/88)

WAC 308-12-031 REGISTRATION EXAMINATION. The
form of the examination required of applicants shall consist of a writ-
ten and an oral examination. Where RCW 18.08.360 refers to the
"entire examination,” it means the written examination together with
the oral examination. The written examination shall be administered at
times and locations the board determines appropriate.

The board adopts the architectural registration examination and
grading procedures prepared by the National Council of Architectural
Registration Boards as the written portion of the examination. The
written examination includes computerized versions.

(1) The director shall publish an information guide concerning ex-
amination content, locations, and schedules. )

(2) To pass the written examination, an applicant must achieve a
passing grade on each division.

() ((Adnine—diviss ey i S

€9)) The oral examination is glven upon the appllcant s completion
of the written examination.

The purpose of the oral examination is to test in those areas of
knowledge and skill not covered in the written examination.

The oral part of the examination shall include a review of the appli-
cant's practical experience, an understanding of the law and the re-
sponsibility to safeguard life, health, and property and to promote the
public welfare.

The oral examination may be conducted by the fuli board or by an
architect member of the board. The board may waive the full board
examination if the examining board member deems the applicant pre-
pared for registration. If such waiver is not granted or if the examining
board member fails the applicant, the applicant must then appear for a
full board oral examination.

The board may waive the entire oral examination based upon certi-
fication by the National Council of Architectural Registration Boards
of successful completion of the intern development program. Appli-
cants may submit the "Green Cover" IDP certificate in lieu of the ex-
hibit checklist which is required for the oral examination. This waiver
of oral examination does not affect the requirement to summarize the
law and rules pertaining to architecture.

If an applicant does not receive a recommendation for registration,
the board will advise the applicant of the areas of deficiency and
schedule another oral examination.

The examinee will be required to retake the entire examination if all
portions of the written and oral examination are not successfully com-
pleted as per RCW 18.08.360. The five—year period shall begin to run
effective with the date on which the examinee first takes the examina-
tion. If the examinee does not successfully pass all portions of the
written and oral examination, within five years from the date he or she
first took the examination, he or she shall lose credit for all portions of
the examination previously passed, and a new five—year period shall
begin on the date on which the examinee begins to retake the
examination.

AMENDATORY_SECTION (Amending Order PM 720, filed
4/20/88)

WAC 308-12-050 REGISTRATION BY RECIPROCITY. Pur-
suant to RCW 18.08.400, the board will recommend to the director
that the director grant a certificate of registration to a currently regis-
tered architect in another state or territory of the United States, the
District of Columbia, or another country provided:

(1) That such applicant presents evidence that the applicant has
satisfactorily completed a written examination equivalent to the exam-
ination required of Washington state registrants. Documentation of

detail to demonstrate a thorough understanding of the law and rules as
determined by the board.

(3) That the board will require an oral ((examination)) interview of
any candidate for registration by reciprocity, except that the oral ((ex~
amimation)) interview may be waived in cases where documentary or
other evidence shows sufficient information for the board to reach
judgment.

(4) That the architect's base state license is not delinquent or inac-
tive. The current base state license cannot be under suspension, disci-
plinary restrictions, or in process of disciplinary review. Reciprocity
applicants are held to the same qualifications as initial applicants for

registration,

WSR 89-13-050
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed June 19, 1989)

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Washington State Li-
quor Control Board intends to adopt, amend, or repeal
rules concerning Educational activities—No outside en-
tertainment, WAC 314-12-175;

that the agency will at 9:30 a.m., Wednesday, June
28, 1989, in the Office of the Liquor Control Board, 5th
Floor, Capital Plaza Building, 1025 East Union Avenue,
Olympia, WA 98504-2531, conduct a public hearing on
the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 66.08.030.

The specific statute these rules are intended to imple-
ment is RCW 66.28.010 and 66.28.150.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before June 28, 1989.

This notice is connected to and continues the matter
in Notice No. WSR 89-11-033 filed with the code revi-
ser's office on May 12, 1989.

Dated: June 19, 1989
By: Paula O'Connor
Chairman

WSR 89-13-051
PROPOSED RULES
DEPARTMENT OF LICENSING
(Board of Osteopathic Medicine and Surgery)
[Filed June 19, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Board of Osteopathic
Medicine and Surgery intends to adopt, amend, or re-
peal rules concerning new sections WAC 308-138A—
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070, 308—138A—080 and 308-138A—-090; and amending
WAC 308-138A-020;

that the agency will at 9:00 a.m., Friday, August 4,
1989, in the Airport Executel, 20717 Pacific Highway
South, Seattle, WA 98188, conduct a public hearing on
the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 18.57.005(2).

The specific statute these rules are intended to imple-
ment is RCW 18.57A.020.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before August 4, 1989.

' Dated: June 16, 1989

By: James R. Silva

Assistant Attorney General

STATEMENT OF PURPOSE

Title and Number of Rule Section(s) and Chapter(s):
WAC 308-138A—020 Osteopathic physicians' assistant;
308-138A—-070 Osteopathic physicians' assistants regis-
tration; 308-138A—080 Osteopathic physicians' assist-
ants utilization; and 308—-138A—-090 Osteopathic physi-
cians' assistants reregistration.

Statutory Authority and Specific Statute that the
Rule(s) are Intended to Implement: WAC 308-138A-
020, 308-138A—070, 308—138A-080 and 308-138A-090
are proposed under authority of RCW 18.57.005(2) and
18.57A.020 and are intended to implement RCW
18.57A.020.

Summary of Rule(s) and Reasons Supporting the
Rule(s): WAC 308-138A-020 provides for a process of
reapproval, and deletes portions of WAC 308-138A-020
covered by new WAC 308-138A-080; WAC 308-
138A—-070 sets forth the procedure, by which an osteo-
pathic physician's assistant applies to the board, and au-
thorizes the board to place restrictions on the assistant's
tasks; WAC 308-138A—080 sets forth the limitations of
utilization for osteopathic physician's assistants; and
WAC 308-138A-090 sets forth the procedure for the
registration of osteopathic physician's assistants.

Agency Personnel Responsible for Drafting, Imple-
mentation and Enforcement of the Rule: Arlene
Robertson, Program Manager, Professional Licensing
Services, P.O. Box 9012, 1300 Quince Street, Olympia,
WA 98502, 321-8438 scan, 586—8438 comm.

Name of Person or Organization that is Proposing
These Rules: Washington State Board of Osteopathic
Medicine and Surgery.

Agency Comments Regarding Proposed Rule(s):
None.

These rules are not necessary to comply with a federal
law or state court decision.

Small Business Economic Impact Statement: Not re-
quired for these rules. The board has reviewed the im-
pact that these rules would have on osteopathic physi-
cians and osteopathic physicians' assistants. The board
finds that a statement is not required. Osteopathic phy-
sicians and osteopathic physicians' assistants are classi-
fied in SIC Code 803 offices of Osteopathic physicians.
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These rules do not have an economic impact on the
industry.

AMENDATORY SECTION (Amending Order 745, filed 7/6/88)

WAC 308-138A-020 OSTEOPATHIC PHYSICIANS' AS-
SISTANTS PROGRAM APPROVAL. (1) Program approval re-
quired. No osteopathic physician shall be entitled to register an osteo-
pathic physicians' assistant who has not successfully completed a pro-
gram of training approved by the Board in accordance with these rules.

(2) Program approval procedures. In order for a program for train-
ing osteopathic physicians’ assistants to be considered for approval by
the board it must meet the minimal criteria for such programs estab-
lished by the committee on allied health education and Accreditation
Association of the American Medical Association as of 1985. The di-
rector of the program shall submit to the board a description of the
course of training offered, including subjects taught and methods of
teaching, entrance requirements, clinical experience provided, etc. The
director shall also advise the board concerning the basic medical skills
which are attained in such course, and the method by which the profi-
ciency of the students in those skills was tested or ascertained. The
board may require such additional information from program sponsors
as it desires.

(3) Approved programs. The board shall approve programs in terms
of skills attained by its graduates. A registry of approved programs
shall be maintained by the board at the division of professional licens-
ing in Olympia, Washington, which shall be available upon request to
interested persons.

(4) Reapproval. Programs maintaining standards as defined in_the
"essentials” of the council of medical education of the American Med-
ical Association will continue to be approved by the board without
further review. Each approved program not maintaining the standards
as defined in the "essentials” of the council of medical education of the
‘American Medical Association will be reexamined at intervals, not to
exceed three years. Approval will be continued or withdrawn following
each reexamination.

(5) Additional skills. No osteopathic physician's assistant shall be
registered to perform skills not contained in the program approved by
the board unless the osteopathic physician's assistant submits with his
or_her application a certificate by the program director or other ac-
ceptable evidence showing that he or she was trained in the additional
skill for which authorization is requested, and the board is satisfied
that the applicant has the additional skill and has been properly and
adequately tested thereon.

(¢ :
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NEW SECTION

WAC 308-138A-070 OSTEOPATHIC PHYSICIANS' AS-
SISTANTS REGISTRATION. (1) Applications. All applications
shall be made to the board on forms supplied by the board. All appli-
cations shall be submitted at least thirty days prior to the meeting of
the board in which consideration is desired. Applications shall be made
jointly by the physician and assistant.

(2) Authorization by board, powers. In granting authorizations for
the utilization of the osteopathic physician's assistant, the board may
limit the authority for utilizing an osteopathic physician's assistant to a
specific task or tasks, or may grant specific approval in conformity with
the program approved and on file with the board.

NEW SECTION

WAC 308-138A-080 OSTEOPATHIC PHYSICIANS' AS-
SISTANTS UTILIZATION. (1) Limitations, number. No osteopath-
ic physician shall supervise more than one osteopathic physician's as-
sistant without specific authorization by the board. The board shall
consider the individual qualifications and experience of the physician
and physician assistant, community need, and review mechanisms
available in making their determination.

(2) Limitations—Geographic limitations. No osteopathic physician's
assistant shall ordinarily be utilized in a place other than the supervis-
ing osteopathic physician's regular place for meeting patients, unless
personally accompanied by the supervising osteopathic physician. The
"regular place for meeting patients” shall be defined to include the
physician's office, the institution(s) in which his or her patients are
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hospitalized or confined, or the homes of patients for whom a physi-
cian—patient relationship has already been established.

(3) Limitations—Remote practice. Special permission may be
granted to utilize an osteopathic physician assistant in a place remote
from the physician's regular place for meeting patients if: :

(a) There is a demonstrated need for such utilization; :

(b) Adequate provision for immediate communication between the
physician and his physician assistant exists;

(¢) A mechanism has been developed to provide for the establish-
ment of a direct patient—physician relationship between the supervising
osteopathic physician and patients who may be seen initially by the os-
teopathic physician assistant;

(d) The responsible physician spends at least one-half day per week
in the remote office.

(4) Limitations, hospital functions. An osteopathic physician assist-
ant working in or for a hospital, clinic or other health organization
shall be registered in the same manner as any other osteopathic physi-
cian assistant and his/her functions shall be limited to those specifical-
ly approved by the board. His/her responsibilities, if any, to other
physicians must be defined in the application for registration.

(5) Limitations, trainees. An individual enrolled in a training pro-
gram for physician assistants may function only in direct association
with his/her preceptorship physician or a delegated alternate physician
in the immediate clinical setting or, as in the case of specialized train-
ing in a specific area, an alternate preceptor approved by the program.
They may not function in a remote location or in the absence of the
preceptor.

(6) Supervising osteopathic physician, responsibility. It shall be the
responsibility of the supervising osteopathic physician to see to it that:

(a) Any osteopathic physician's assistant employed by him or her at
all times when meeting or treating patient(s) wears a placard or other
identifying plate in a prominent place upon his or her person identify-
ing him or her as a physician's assistant;

(b) No osteopathic physician's assistant in his employ represents
himself or herself in any manner which would tend to mislead anyone
that he or she is a physician;

(c) That the osteopathic physician's assistant in his or her employ
performs only those tasks which he or she is authorized to perform un-
der the authorization granted by the board;

(d) All EKG's and x-rays and all abnormal laboratory tests shall be
reviewed by the physician within twenty—four hours;

(e) The charts of all patients seen by the physician’s assistant shall
be reviewed and countersigned by the supervising physician within one
week;

(f) All telephone advice given by the supervising physician through
the physician's assistant shall be documented, reviewed, and counter-
signed by the physician within one week.

(7) Alternate physician, supervisor—Approved by board. In the
temporary absence of the supervising osteopathic physician, the osteo-
pathic physician assistant may carry out those tasks for which he is
registered, if the supervisory and review mechanisms are provided by a
delegated alternate osteopathic physician supervisor. If an alternate
osteopathic physician is not available in the community, the board may
authorize a physician licensed under chapter 18.71 RCW to act as the
alternate physician supervisor,

NEW SECTION

WAC 308-138A-090 OSTEOPATHIC PHYSICIANS' AS-
SISTANTS REREGISTRATION. Reregistration. The annual rereg-
istration fee shall be paid by the first day of July of each year by the
supervising osteopathic physician. Any failure to reregister and pay the
annual registration fee shall render the registration invalid but regis-
tration may be reinstated by payment of a penalty fee together with all
delinquent annual registration fees.

WSR 89-13-052
ADOPTED RULES
DEPARTMENT OF LICENSING
(Board of Dental Examiners)
[Order PM 834—Filed June 19, 1989)

Be-it resolved by the Board of Dental Examiners, act-
ing at the University of Washington, Health Sciences
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Building, School of Dentistry, Room D209, Seattle, WA
98195, that it does adopt the annexed rules relating to:

Amd WAC 308-40-105 Examination review procedures.
New WAC 308—40-106 Written review procedures.

This action is taken pursuant to Notice No. WSR 89—
10-072 filed with the code reviser on May 3, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule—
making authority of the Washington State Board of
Dental Examiners as authorized in RCW 18.32.040 and
18.32.120.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED June 14, 1989.

By Steven P. Marinkovich, D.D.S.
Chairman

AMENDATORY SECTION (Amending Order PM
740, filed 6/22/88)

WAC 308-40-105 PRACTICAL EXAMINA-
TION REVIEW PROCEDURES. ((tHEach-individu=

nationresuits:)) (1) Any candidate who takes the prac-
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of the examination results. The examining board will not
set aside its prior determination unless the candidate
shows, by a preponderance of evidence, significant error
in examination procedure, or bias, prejudice, or discrim-
ination in the examination process.

(2) The procedure for filing an informal review is as
follows:

(a) Contact the department of licensing office in
Olympia to request that copies of the score sheets on the
failed practical portion of the examination be provided.

(b) The candidate will be provided a form to complete
in defense of examination performance. Such form must
be returned to the department within fifteen days.

(c) The candidate must specifically identify the chal-
lenged portion(s) of the examination and must state the
specific reason or reasons why the candidate feels the
results of the examination should be changed.

(d) The candidate will be identified only by candidate
number for the purpose of this review. Letters of refer-
ence, requests for special consideration, or reexamination
of the patient will not be considered by the examining
board.

(e) The examining board will schedule a closed session
meeting to review the examination, score sheets, and
form completed by the candidate for the purpose of in-
formal review.

(f) The candidate will be notified in writing of the
results.

(3) Any candidate who is not satisfied with the result
of the informal examination review may submit a writ-
ten request for a formal hearing to be held before the
examining board, pursuant to the Administrative Proce-
dure Act. Such written request for hearing must be re-
ceived by the department of licensing within twenty days
of the postmark of the notification of the results of the
board's informal review of the examination results. The
written request must specifically identify the challenged
portion(s) of the examination and must state the specific
reason(s) why the candidate feels the results of the ex-
amination should be changed. The examining board will
not set aside its prior determination unless the candidate
shows, by a preponderance of evidence, significant error
in examination procedure, or bias, prejudice, or discrim-
ination in the examination process.

(4) Before the hearing is scheduled the parties shall
attempt by informal means to resolve the following:

(a) The simplification of issues;

(b) Amendments to the candidate's notice identifying
the challenged portion(s) of the examination and the
statement of the specific reason(s) why the candidate
feels the results of the examination should be changed;

(c) The possibility of obtaining stipulations, admission
of facts, and documents;

(d) The limitation of the number of expert witnesses;

(e) A schedule for completion of all discovery; and

(f) Such other matters as may aid in the disposition of
the proceeding.

tical examination for licensure as a dentist and does not
pass may request informal review by the examining
board of his or her examination results. This request

If the parties are unable to resolve any of these issues
informally, either party shall request a prehearing con-
ference to be held before an administrative law judge or

must be in writing and must be received by the depart-

a board member, as decided by the board.

ment within twenty days of the postmark of notification
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(5) In the event there is a prehearing conference, the
administrative law judge or board member shall enter an
order which sets forth the actions taken at the confer-
ence, the amendments allowed to the pleading, and the
agreements made by the parties of their qualified repre-
sentatives as to any of the matters considered, including
the settlement or simplification of issues. The prehearing
order limits the issues for hearing to those not disposed
of by admissions or agreements. Such order shall control
the subsequent course of the proceeding unless modified
for good cause by subsequent prehearing order.

(6) Candidates will receive at least twenty days notice
of the time and place of the formal hearing. The hearing
will be restricted to the specific portion(s) of the exami-
nation the candidate has identified as the basis for his or
her challenge of the examination results unless amended
by a prehearing order. The board will not consider reex-
amination of the patient. The issues raised by the candi-
date at the formal hearing shall be limited to those is-
sues raised by the candidate for consideration at the in-
formal review unless amended by a prehearing order.

NEW SECTION

WAC 30840-106 WRITTEN EXAMINATION
REVIEW PROCEDURES. (1) Any candidate who
takes the written examination phase of the dental exam-
ination and does not pass may request informal review
by the examining board of his or her examination re-
sults. This request must be in writing and must be re-
ceived by the department within twenty (20) days of the
postmark of notification of the examination results. The
examining board will not set aside its prior determina-
tion unless the candidate shows, by a preponderance of
evidence, significant error in examination content or
procedure, or bias, prejudice, or discrimination in the
examination process.

(2) The procedure for filing an informal review is as
follows:

(a) The Department of Licensing office will schedule
in Olympia an appointment to appear personally to re-
view the score sheets on the failed written portion of the
examination.

(b) The candidate will be provided a form to complete
in the Department of Licensing office in Olympia in de-
fense of examination performance.

(¢) The candidate must specifically identify the chal-
lenged portion(s) of the examination and must state the
specific reason or reasons why the candidate feels the
results of the examination should be changed.

(d) The candidate will be identified only by candidate
number for the purpose of this review. Letters of refer-
ence or requests for special consideration will not be
read or considered by the examining board.

(¢) The candidate may not bring in notes, texts, or
other individuals except for an attorney, for use while
completing the informal review form.

(f) The candidate will not be allowed to take any
notes or materials from the office upon leaving.
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(g) The examining board will schedule a closed ses-
sion meeting to review the examination, score sheets and
form completed by the candidate for the purpose of in-
formal review.

(h) The candidate will be notified in writing of the
results.

(3) Any candidate who is not satisfied with the result
of the informal examination review may submit a writ-
ten request for a formal hearing to be held before the
examining board, pursuant to the administrative proce-
dure act. Such written request for hearing must be re-
ceived by the Department of Licensing within twenty
(20) days of the postmark of the notification of the re-
sults of the board's informal review of the examination
results. The written request must specifically identify the
challenged portion(s) of the examination and must state
the specific reason(s) why the candidate feels the results
of the examination should be changed. The examining
board will not set aside its prior determination unless the
candidate shows, by a preponderance of evidence, signif-
icant error in examination content or procedure, or bias,
prejudice, or discrimination in the examination process.

(4) Before the hearing is scheduled the parties shall
attempt by informal means to resolve the following:

(a) The simplification of issues;

(b) Amendments to the candidate's notice identifying
the challenged portion(s) of the examination and the
statement of the specific reason(s) why the candidate
feels the results of the examination should be changed;

(c) The possibility of obtaining stipulations, admission
of facts and documents;

(d) The limitation of the number of expert witnesses;

(e) A schedule for completion of all discovery; and,

(f) Such other matters as may aid in the disposition of
the proceeding.

If the parties are unable to resolve any of these issues
informally, either party shall request a prehearing con-
ference to be held before an administrative law judge or
a board member, as decided by the board.

(5) In the event there is a prehearing conference, the
administrative law judge or board member shall enter an
order which sets forth the actions taken at the confer-
ence, the amendments allowed to the pleading and the
agreements made by the parties of their qualified repre-
sentatives as to any of the matters considered, including
the settlement or simplification of issues. The prehearing
order limits the issues for hearing to those not disposed
of by admissions or agreements. Such order shall control
the subsequent course of the proceeding unless modified
for good cause by subsequent prehearing order.

(6) Candidates will receive at least twenty (20) days
notice of the time and place of the formal hearing. The
hearing will be restricted to the specific portion(s) of the
examination the candidate has identified as the basis for
his or her challenge of the examination results unless
amended by a prehearing order. The issues raised by the
candidate at the formal hearing shall be limited to those
issues raised by the candidate for consideration at the
informal review unless amended by a prehearing order.
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NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF NATURAL RESOURCES
(Land and Water Conservation)
{Memorandum—June 16, 1989]

WOODARD BAY NATURAL RESOURCES CONSERVATION
AREA ADVISORY COMMITTEE MEETINGS

July 6, 1989
August 3, 1989
September 7, 1989
October 5, 1989
November 2, 1989
December 7, 1989

6:00 p.m.

The Olympia Center
222 North Columbia
Olympia, WA

The Woodard Bay Advisory Com-
mittee is working on a management
plan recommendation for the
Woodard Bay Natural Resources
Conservation Area. All meetings are
open to the public.

DATES:

TIME:

LOCATION:

PURPOSE:

Direct comments and questions to the Department of
Natural Resources, Land and Water Conservation,
Mailstop EG-11, Olympia, WA 98504.

WSR 89-13-054
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF NATURAL RESOURCES
(Board of Natural Resources)
[Memorandum—June 16, 1989)

NOTICE OF CHANGE OF REGULARLY SCHEDULED
MEETING

The Board of Natural Resources meeting regularly
scheduled for Tuesday, July 4, 1989, has been resched-
uled to be held Wednesday, July 5, 1989, at 9:00 a.m. in
House Hearing Room A, House Office Building,
Olympia, Washington.

WSR 89-13-055
EXECUTIVE ORDER

OFFICE OF THE GOVERNOR
[EO 89-04]

ESTABLISHING THE GOVERNOR'S TASK
FORCE
ON COMMUNITY PROTECTION

Within the past year, several strikingly brutal crimes
have occurred in Washington State. The safety of people

in our communities is being jeopardized by a number of
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individuals who engage in predatory, violent behavior,
often accompanied by sexual assault.

A prompt and thorough review of the criminal justice
system and the civil involuntary mental commitment
process is necessary to explore additional methods of
confining these individuals and protecting the public.

NOW, THEREFORE, I, Booth Gardner, Governor of
the State of Washington, by virtue of the power vested
in me, do hereby establish the Governor's Task Force on
Community Protection, as follows:

A. The Task Force shall be composed on not more
than 25 members, to be appointed by the Governor.
The Governor shall appoint the Chair and member-
ship, except the four legislators designated. The
membership shall include persons with expertise on
this issue and the operation of the criminal justice
system and/or the mental health civil involuntary
commitment procedures, plus citizen members.

B. Four Legislators, two selected by the Senate and
two selected by the House, shall serve as Task Force

members.
C. The Task Force shall have the following
responsibilities:

1. Review the current criminal justice system
and the mental health civil involuntary com-
mitment process to measure their effectiveness
in confining persons who are not safe to be at
large in the community.

2. Assess the relationship between these criminal
and mental health systems to identify the
shortcomings.

3. Research the feasibility of creating a special-
ized, secure facility for certain categories of
people who represent the most risk to society.

4. Consider research and approaches to enhanc-
ing our ability to accurately predict future be-
havior of individuals who have committed or
who have threatened to commit violent crimi-
nal acts and establish legal criteria for confin-
ing them.

D. The Task Force shall submit a report containing
recommendations for legislation, combining its re-
view with the study of the need for a forensic hos-
pital for mentally ill offenders mandated by En-
grossed Substitute House Bill 1051, Chapter 420,
Laws of 1989.

E. The Task Force shall complete its responsibilities
prior to December 1, 1989, and will automatically
be disbanded on that date.

F. This Executive Order is effective immediately.
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IN WITNESS WHERE-
OF, I have hereunto set my
hand and caused the Seal of
the state of Washington to
be affixed at Olympia this
15th day of June, A.D.,
nineteen hundred and
eighty—nine.

Booth Gardner

Governor of Washington
BY THE GOVERNOR:
Ralph Munro

Secretary of State

WSR 89-13-056

COLUMBIA RIVER GORGE COMMISSION
[Filed June 19, 1989]

Reviser's note: The following material has not been adopted under
the Administrative Procedure Act, chapter 34.04 RCW, but has been
filed in the office of the code reviser and is published in the Register
exactly as filed.

I hereby certify that the copy shown below is a true,
full and correct copy of permanent rule(s) adopted on
June 13, 1989, by the Columbia River Gorge Commis-
sion to become effective upon filing.

The within matter having come before the Columbia
River Gorge Commission after all procedures having
been in the required form and conducted in accordance
with applicable statutes and rules and being fully ad-
vised in the premises.

Notice of Intended Action in Code Revisers Register:
Yes.

Now therefore, it is hereby ordered that the following
action be taken: Adopted 350-20-002; and amended:
340-20-002(2), 350-20-004(c), 350-20-009(5) and
350-20-019 as administrative rules of the Columbia Ri-
ver Gorge Commission.

Dated this 16th day of June, 1989.

By: Richard Benner
Title: Executive Director

Statutory Authority: Chapter 499, Laws of 1987.

For Further Information Contact: Richard P. Benner,
Executive Director, (509) 493-3323.

RULES
FOR AMENDMENT AND ADOPTION

350-20-002. Definitions.
For the purposes of this division, the following defini-
tions shall apply, unless context requires otherwise:

(2) "Commission” means the Columbia River Gorge
Commission as authorized by ORS 390.500 to 390.515,
Chapter 14, Oregon Laws 1987 and RCW 43.97.015 to
43.97.035, Chapter 499, Washington Laws 1987.
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350-20-004. Review Standards and Guidelines.

(c) The guidelines for existing uses shall be revised as
follows: "When a structure is destroyed or partially de-
stroyed, it will be considered an existing use when re-
place in kind and in the same location within one year.
The exterior color and reflectivity of replacement struc-
tures must be consistent with the scenic guidelines in
Chapter I111. Replacement of a structure or use that dif-
fers in size or location from the original shall be subject
to a consistency determination. Replacement of a mobile
home in a special management area with a modular or
site—built home, to be use in the same manner and for
the same purposes, shall be considered the continuation
of an existing use except that it shall be subject to re-
view for consistency with the guidelines on scenic re-
sources in section B(1).

Reviser's note: The typographical error in the above material ap-

peared in the original copy of the Columbia River Gorge Commission
and appears herein pursuant to the requirements of RCW 34.08.040.

350-20-009. Notice of Development Review.

(5) For all development, notice shall be published in a
newspaper of general circulation [within the county in
which an action is proposed] nearest to the site of the
proposed action.

Reviser's note: The brackets and enclosed material in the text of
the above material occurred in the copy filed by the Columbia River

Gorge Commission and appear herein pursuant to the requirements of
RCW 34.08.040.

350-20-019. Resubmission of

Application.

Disapproved

If a proposed action is disapproved by the Director,
and the Commission does not approve the development
on appeal, no new application for the same or substan-
tially similar action shall be filed for at least twelve (12)
months from final Commission action on the application.

WSR 89-13-057
PROPOSED RULES
GAMBLING COMMISSION
[Filed June 20, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Washington State
Gambling Commission intends to adopt, amend, or re-
peal rules concerning the amending of WAC 230-12-
020, 230-20-246, 230-20-699 and 230-30-070;

that the agency will at 10:00 a.m., Friday, August 11,
1989, in the Campbells Lodge, Chelen, Washington,
conduct a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 9.46.070 (11) and (14).

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before August 11, 1989.
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Dated: June 20, 1989
By: Frank L. Miller
Deputy Director

STATEMENT OF PURPOSE

Title: WAC 230-12-020 Gambling receipts deposit
required by all bona fide charitable and nonprofit organ-
izations—Exemptions; 230-20-246 Manner of conduct-
ing bingo; 230-20-699 Special amusement game license;
and 230-30-070 Control of prizes.

Description of Purpose: WAC 230-12-020, 230-20-
246 and 230-30-070, allows limited participation during
a test period to determine feasibility of utilizing an al-
ternative prize control system; and WAC 230-20-699,
continuance of test period through December 31, 1989.

Statutory Authority: RCW 9.46.070 (11) and (14).

Summary of Proposed Rules and Reasons Supporting
Action; WAC 230-12-020 creates an additional audit
trail for licensees participating in a limited test for a new
record keeping program; WAC 230-20-246 implements
a test to determine the feasibility of utilizing an alterna-
tive receipting system for bingo prizes. The test is limit-
ed to 100 licensees; WAC 230-20-699 sets out a test for
special amusement games. This amendment would au-
thorize the test through the end of 1989; and WAC 230-
30070 implements a test to determine the feasibility of
utilizing an alternative system of prize recording for
punchboards and pull tabs. The test is limited to 100
licensee.

Agency Personnel Responsible for Drafting, Imple-
menting, and Enforcing the Rules: Ronald O. Bailey,
Director and Frank L. Miller, Deputy Director, 4511
Woodview Drive, S.E., Lacey, WA 98504-8121, 585-
7640 scan, 438-7640 comm.

Proponents and Opponents: Gambling Commission
staff proposes these rule amendments.

Agency Comments: The agency believes the proposed
amendments are self-explanatory and need no further
comment.

These amendments were not made necessary as a re-
sult of federal law or federal or state court action.

Small Business Economic Impact Statement: This
agency has determined there may be an economic im-
pact upon a certain number of licensees administered by
this agency by the adoption of these amendments.

AMENDATORY SECTION (Amending Order 190, filed 4/18/89,
effective 7/1/89)

WAC 230-12-020 GAMBLING RECEIPTS DEPOSIT RE-
QUIRED BY ALL BONA FIDE CHARITABLE AND NON-
PROFIT ORGANIZATIONS—EXEMPTIONS. (1) Every licensed
bona fide charitable or nonprofit organization shall keep a separate
gambling receipts' account in a recognized Washington state deposito-
ry authorized to receive funds, which shall be kept separate and apart
and actually segregated from the licensee's general funds: Provided,
That if such activities are conducted on the United States' portion of
the Point Roberts Peninsula, Washington, the deposit may be made in
a British Columbia branch of a Canadian bank. Licensees are not lim-
ited to a single gambling receipts account as long as a minimum of one
separate account is maintained. The following conditions of deposit
will be met:

(a) No expenditures other than for prizes shall be made from the
receipts of any licensed gambling activity until such receipts have first
been deposited in the gambling receipts account: Provided, That bingo
receipts may be withheld from deposits for jar, pig, or other similar
special game prizes if:
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(i) The total of all such prize funds does not accumulate to exceed
$200.00;

(ii) The amount withheld each session is entered in the bingo daily
record; and

(iii) A reconciliation of the special game fund is made of the bingo
daily record;

(b) All net gambling receipts from the operation of bingo which are
being held pending disbursement shall be deposited in the licensee's
gambling receipts account not later than the second banking day fol-
lowing receipt thereof;

(¢) All net gambling receipts from the operation of card rooms,
punchboards, pull tabs, raffles (Class E and above), and amusement
games (Class D and above) shall be deposited in the licensees gam-
bling receipts account at least once each week Provided, that licensees
participating in the test of alternative records for winners, allowed in
WAC 230-30-070, shall be required to deposit intact, no later than
three banking days after removal from play, the net gambling receipts
of each punchboard and pull tab series. The Washington state identifi-
cation number assigned to the punchboard or pull tab series and the
amount of net gambling receipts shall be recorded on the deposit re-
ceipt. Deposit receipts shall be available for inspection by commission
representatives; and

(d) All deposits from bingo net gambling receipts, made to the
gambling receipts account, shall be made separately from all other de-
posits, and the validated deposit receipt shall be kept as a part of the
daily records as required by WAC 230-08-080.

(2) Bona fide charitable or nonprofit organizations that conduct only
one or more of the following activities and do not possess any other li-
censes issued by the gambling commission are exempt from this rule:

(a) Raflles under the provisions of RCW 9.46.0315;

(b) Bingo, raffles, or amusement games under the provisions of
RCW 9.46.0321;

(c) Class A, B, or C bingo game;

(d) Class A, B, C, or D raffle; or

(e) Class A, B or C amusement game.

(3) Bona fide charitable or nonprofit organizations who conduct only
fund raising events or membership raffles and have no other gambling
licenses are exempt from having a separate gambling receipts account,
but must meet the following conditions of deposit:

(a) No expenditures other than for prizes shall be made until such
receipts have first been deposited in the licensee's bank account;

(b) All net gambling receipts shall be deposited within two banking
days following receipt thereof; and

(c) The validated deposit receipt shall be kept with the licensee's
gambling records.

AMENDATORY SECTION (Amending Order 157, filed 4/11/86)

WAC 230-20-246 MANNER OF CONDUCTING BINGO.
The conducting of a bingo game shall include, but is not limited to the
following rules:

(1) All sales of bingo cards shall take place upon the premises dur-
ing or immediately preceding the session for which the card is being
sold;

(2) Bingo cards shall normally be sold and paid for prior to the start
of a specified game or specified number of games. Cards may be sold
after the start of a game or number of games if the late sale does not
allow any player an advantage over any other player;

(3) No operator shall reserve, or allow to be reserved, any bingo
card for use by players except braille cards or other cards for use by
legally blind or disabled players;

(4) Legally blind players may use their personal braille cards when
a licensee does not provide such cards. The licensee shall have the right
to inspect, and to reject, any personal braille card. A legally blind or
disabled person may use a braille card or reserved hard card in place
of a purchased throwaway;

(5) If a licensee has duplicate cards in play, he shall conspicuously
post that fact or notify all players;

(6) No two or more sets of disposable cards can be used at the same
time if they have identical series numbers;

(7) Immediately following the drawing of each ball in a bingo game,
the caller shall display the letter and number on the ball to the
participants;

(8) The letter and number on the ball shall be called out prior to the
drawing of any other ball;

(9) After the letter and number is called, the corresponding letter
and number on the licensee's flashboard, if any, shall be lit for partici-
pant viewing;
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(10) No bingo game shall be conducted to include a prize deter-
mined other than by the matching of letters and numbers on a bingo
card with letters and numbers called by the licensee, in competition
among all players in a bingo game

(11) A winner is determined when a specified pattern of called
numbers appears on a card;

(12) Immediately upon a bingo player declaring a winning combi-
nation of letters and numbers, the winning card shall be verified by a
game employee and at least one neutral player;

(13) Upon a bingo player declaring a winning bingo, the next ball
out of the machine shall be removed from the machine prior to shut-
ting the machine off and shall be the next ball to be called in the event
the declared winning bingo is not valid;

(14) After a winning bingo is validated, the prize shall be award-
ed((<)) in_the following manner:

(a) A record of the prize awarded shall be made by completing a
prize receipt as required by WAC 230-08-080 and WAC 230-20—
100. The winner's identity shall be verified and the proper name re-
corded upon the receipt: Provided, that from October 1, 1989, until
December 31, 1990, the commission shall conduct a test of an alterna-
tive method of maintaining a record of bingo game winners for not
more than 100 licensees all of which receive written permission from
the director. During this test all winners of cash prizes, greater than
twenty dollars, shall be made by payment of a check. The check shall
act as a record of the prize awarded. Participants in the test shall use
the following control procedures:

(1) Checks must be drawn on the licensee's gambling bank account;

(it) Checks used must be of a type that provides a duplicate copy.
The copies become a part of the daily bingo records and must be
maintained as such;

(iii) All original checks must be returned by the bank to the licens-
ee. Original checks shall be available for inspection upon demand by
the commission;

(iv) Checks will be made payable only to the winner;

(v) Checks drawn on the licensee's gambling account shall not be
cashed or otherwise redeemed by the licensee or concession on the
premise; )

(vi) Prize winners of twenty dollars or less may be paid in cash and
the licensee will record the winners name and amount won for each
specific game on the bingo daily record;

(vii) When merchandise prizes are awarded, a description of the
prize together with the name of the winner will be included with the
bingo daily record; and

(viii) A copy of the game and prizes available schedule shall be in-
cluded as a part of the bingo daily record.

{b) All prizes shall be awarded by the end of the related session.

(c) All merchandise offered as prizes to bingo players shall have
been paid in full, without lien or interest of others, prior to the mer-
chandise being offered as a prize: Provided, That the licensee may en-
ter into a contract to immediately purchase the merchandise when it is
awarded as a prize, with the contract revocable if prize winners are al-
lowed to exercise an option to receive a cash prize or the prize is no
longer offered.

(15) No operator shall engage in any act, practice, or course of op-
eration as would operate as a fraud to affect the outcome of any bingo
game.

Reviser's note:  RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

AMENDATORY SECTION (Amending Order 186, filed 2/13/89)

WAC 230-20-699 SPECIAL AMUSEMENT GAME LICENSE
— TEST AT LIMITED LOCATIONS. (1) Beginning June 1, 1988,
the commission will conduct a ((twelvemonth)) test to determine the
feasibility of allowing the operation of electronic crane and other self-
dispensing amusement games at selected locations. For the purposes of
this test, operators allowed to participate will be divided into three
groups:

(a) Those applicants that possess a valid license from the
Washington State Liquor Board and prohibit minors on their premises;
and

(b) Those locations that are frequented by minors to participate in
activities other than the playing of amusement devices, limited to
movie theaters, bowling alleys, and miniature golf course facilities; and
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(c) Those applicants who operate adult-supervised family amuse-
ment centers in enclosed shopping centers which prohibit minors from
entry during school hours, maintain full-time personnel whose respon-
sibilities include maintaining security and daily machine maintenance,
and which close at the same time as surrounding businesses within en-
closed shopping centers.

(2) This test shall be conducted using the following rules and
limitations: : :

(a) Each participant shall be required to obtain a class B through E
"special location amusement game" license as set forth in WAC 230-
04-201. For the purposes of this test, the operator of the business
where the coin operated amusement game(s) is located and operated
shall be licensed. If the amusement game(s) is owned by someone oth-
er than the premises operator, that person(s) shall also obtain a
license;

(b) Licenses issued under this test will not be subject to the limita-
tions as specified in WAC 230-20-380 and WAC 230-12-230;

(¢) The maximum fee to play shall be $1.00 per game at the loca-
tions specified in (1)(a) above, and 25 cents at the locations specified
in (1)(b) and (c) above;

(d) The operator(s) cost for each merchandise prize offered shall be
equal to or greater than the amount wagered per game;

(e) Prior to being put out for play, all games must be submitted to
the Commission staff for testing and for ultimate approval by the
Commission. Provided: The Director may approve electronic cranes for
use in this test that meet the standards set forth in WAC 230-20-605
(2)(b);

(f) All games must be equipped with non-resetable "coin—in meters”
to measure the gross revenue of each game;

(g) All games must have affixed a certification and identification
stamp issued by the Commission. Each stamp shall cost $30. Any such
game located in an area authorized under 1(a), (b), or (c) which does
not have this stamp attached, or licensed under this rule, shall be pri-
ma facie evidence of an unauthorized game being used and shall sub-
ject said game to immediate seizure and forfeiture under RCW
9.46.230;

(h) Such games shall not be subject to the prohibition on revenue
sharing set forth in WAC 230-12-220; and
- (i) All operators shall complete and submit a "special coin operated
amusement game test” report, in a format provided by the Commis-
sion, on a monthly basis. This report shall be submitted no later than
15 days following the end of each month:

(3) This test shall ((expirc-onMay36:1989;,-orata—carticrdateif

s : Nl il )) be con-
tinued through December 31, 1899. Provided, That for the purposes of
this ((test;cffectiveNovember—211988)) continuance, the Commis-
sion shall not accept any ((further)) new location applications but shall
accept renewal applications. At the end of th((c—test)) is period the
Commission shall evaluate the test results and determine whether the
limited locations contained in WAC 230-20-380 should be expanded
for self-dispensing amusement games.

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

AMENDATORY SECTION (Amending Order 171, filed 8/18/87)

WAC 230-30-070 CONTROL OF PRIZES. (({B)) All prizes
from the operation of punchboards and pull tabs shall be awarded in
cash or in merchandise.

(1) Prizes shall be cash or merchandise only. Prizes may not involve
the opportunity of taking an additional chance or chances on another
punchboard or of obtaining another pull tab or pull tabs. Where the
prize involves the opportunity to punch again on the same punchboard,
a prize must be awarded for each such punch which is not less than the
highest amount of money, or worth not less than the most valuable
merchandise prize, which might otherwise have been won by the punch
for which the opportunity to take the second punch was awarded. Each
such board must clearly indicate on its face the terms and conditions
under which the opportunity to obtain the second, or step-up punch,
may be obtained and the prizes which may be won by the step-up
punch.

(2) Display of prizes:

(a) All prizes shall be displayed in the immediate vicinity of the
punchboard or pull tab device and such prizes shall be in full view of
any person prior to that person purchasing the opportunity to play.
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(b) When the prize is cash it shall be displayed as follows:

(i) If the punchboard or pull tab series contains the opportunity to
win both cash and merchandise prizes, the money itself shall not be
displayed, but a coupon designating the cash available to be won shall
be substituted; and

(ii) If the only prizes which may be won are cash prizes, they shall
be clearly and fully described or represented by a coupon displayed
upon the prize flare attached to the face or displayed in the immediate
vicinity of the pull tab dispensing device.

(c) The licensee shall display prizes so arranged that a customer can
easily determine which prizes are available from any particular punch-
board or pull tab series or device operated or located upon the
premises.

((63))) (d) Upon ((a)) determination of a winner of a merchandise
prize, the licensee shall immediately remove that prize from any dis-
play and present it to the winner.

(e) ((fmmediatety—u)) Upon determin((ing)) ation of a ((the)) win-
ner of any cash prize of five dollars or more, or of any merchandise
prize with a retail value of five dollars or more, but prior to award of
the prize, the licensee shall conspicuously delete all references to that
prize being available to players from any flare, punchboard or pull tab
dispensing device upon which such reference may appear, and from
any other list, sign, or notice which may be posted, in such a manner
that all future customers will know the prize is no longer available.
The prize shall then be paid or delivered to the winner forthwith.

(3) Payment of prizes.

The licensee must pay or award to the customer or player playing
the punchboard or pull tab series all such prizes that have not been
deleted from the flare of the punchboard or pull tab series when the
punchboard or pull tab series is completely played out.

(4) Cash in lieu of merchandise prizes.

No licensee shall offer to pay cash in lieu of merchandise prizes
which may be won.

(5) Record of winners:

(a) When any person wins a cash prize of over twenty dollars or
wins a merchandise prize with a retail value of more than twenty dol-
lars from the play of any punchboard or pull tab series, the licensee or
licensee's representative shall make a record of the win. The record of
the win shall be made in a standard format prescribed by the commis-
sion and shall disclose at minimum the following information:

((€2))) (i) The Washington state identification stamp number of the
punchboard or pull tab series from which the prize was won;

((£4Y)) (ii) The series number of the pull tab series or punchboard
from which the prize was won;

((£))) (iii) The name of the punchboard or pull tab series;

((6)) (iv) The date the pull tab series or punchboard was placed
out for play;

((€))) (v) The date the pull tab series or punchboard was removed
from play;

((€0)) (vi) The month, day and year of the win;

((€2))) (vii) If the prize is cash, the amount of the prize won;

((€1¥)) (viii) If the prize is merchandise, a description of the prize
won and its retail value;

((69)) (ix) The printed full name of the winner;

((6))) (x) The current address of the winner which will include the
street address, the city and the state.

(b) It shall be the responsibility of the licensee to determine the
identity of the winner and the licensee shall require such proof of
identification as is necessary to properly establish the winner's identity.
The licensee shall require the winner to sign his name in ink on the
winning pull tab being presented for payment. The licensee shall not
pay out any prize unless and until the winner has fully and accurately
furnished to the licensee all information required by this rule to be
maintained in the licensee record of the win.

(c) From October 1, 1989, until December 31, 1990, the commission
shall conduct a test of an alternative method of maintaining a record
of winners. This test shall not include more than 100 licensees, all of
which receive written permission from the director. Charitable or non-
profit licensees participating in this test shall be prohibited from inter-
mingling of funds allowed by WAC 230-08-010(6) and must deposit
funds separately and intact as set out in WAC 230-12-020. All par-
ticipants shall adhere to alternative requirements for retention of win-
ning tabs or punches required by subsection (6) of this rule and WAC
230-30-072. In addition, all participants shall use only pull tabs that
utilize a secondary verification code to prohibit counterfeiting on tabs

[63]

Washington State Register, Issue 89-13

that award prizes greater then $20.00. Such codes shall be approved by
the Director prior to use within this state. Banded pull tabs and
punchboards are exempt from the secondary verification code require-
ments. During the period of the test when a person wins a cash prize of
over twenty dollars or a merchandise prize with a retail value of more
than twenty dollars, the following alternative winners record proce-
dures shall apply:

(i) The winners shall be required to print and sign their name, in
ink, upon the side of the winning punch or tab opposite the winning
symbol(s);

(i) The licensee or their representative shall then record the date
and initial the winning punch or tab.

(6) Retention of records. Every licensee shall keep the record of all
prizes awarded in excess of twenty dollars, containing all of the infor-
mation required in subsection (5) above, and all winning pull tabs or
punchboard punches for a period of at least four months following the
last day of the month in which it was removed from play and shall
display the same to any representative of the commission or law en-
forcement officials upon demand.

(7) Defacing winning punches or tabs. The licensee shall, within
twenty—four hours after a winning pull tab or punch of five dollars or
more has been presented for payment, mark or perforate the winning
((putt-tab-or—punch)) symbols in such a manner that the pull tab or
punch cannot be presented again for payment.

((6B)) (8) Value of merchandise prizes. For ((the)) purposes of this
rule, the retail value of a merchandise prize shall be the amount actu-
ally paid therefor by the licensed operator plus 50 percent of that ac-
tual cost.

((t8))) (9) Spindle((=type—p)), banded, or "jar" type pull tabs
played in a manner which awards merchandise prizes only. Pull tab
series which award only merchandise prizes valued at no more than
five dollars, are hereby permitted to employ schemes whereby certain
predesignated pull tabs are free or the player is otherwise reimbursed
the actual cost of said pull tabs. Flares for spindle-type pull tabs oper-
ated in this manner shall designate the total number of pull tabs in the
series and the total number of pull tabs designated as free or reim-
bursable. Free or reimbursable pull tabs in these types of pull tab se-
ries shall not constitute a prize or prizes nor shall monies collected and
later reimbursed constitute revenue for the purposes of determining
gross receipts.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears herein pursuant to
the requirements of RCW 34.08.040.

WSR 89-13-058
PROPOSED RULES
GAMBLING COMMISSION
{Filed June 20, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Washington State
Gambling Commission intends to adopt, amend, or re-
peal rules concerning the amending of WAC 230-20-
246;

that the agency will at 10:00 a.m., Friday, August 11,
1989, in the Campbells Lodge, Chelan, Washington,
conduct a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 9.46.070 (11) and (14).

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before August 11, 1989.

Dated: June 20, 1989
By: Frank L. Miller
Deputy Director
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STATEMENT OF PURPOSE

Title: WAC 230-20-246 Manner of conducting bingo.

Description of Purpose: Authorizes other activities in
conjunction with bingo with prizes tied into prize payout
requirements.

Statutory Authority: RCW 9.46.070 (11) and (14).

Summary of Proposed Rules and Reasons Supporting
Action: WAC 230-20-246 would allow bonus prizes,
door prizes, and promotions. This will help organizations
attract new players.

Agency Personnel Responsible for Drafting, Imple-
menting, and Enforcing the Rules: Ronald O. Bailey,
Director and Frank L. Miller, Deputy Director, 4511
Woodview Drive S.E., Lacey, WA 98504-8121, 585-
7640 scan, 438—7640 comm.

Proponents and Opponents: Gambling Commission
staff proposes this rule amendment.

Agency Comments: The agency believes the proposed
amendment is self-explanatory and needs no further
comment.

This amendment was not made necessary as a result
of federal law or federal or state court action.

Small Business Economic Impact Statement: This
agency has determined there may be an economic im-
pact upon a certain number of licensees administered by
this agency by the adoption of this amendment.

AMENDATORY SECTION (Amending Order 157, filed 4/11/86)

WAC 230-20-246 MANNER OF CONDUCTING BINGO.
The conducting of a bingo game shall include, but is not limited to the
following rules:

(1) All sales of bingo cards shall take place upon the premises dur-
ing or immediately preceding the session for which the card is being
sold;

(2) Bingo cards shall normally be sold and paid for prior to the start
of a specified game or specified number of games. Cards may be sold
after the start of a game or number of games if the late sale does not
allow any player an advantage over any other player;

(3) No operator shall reserve, or allow to be reserved, any bingo
card for use by players except braille cards or other cards for use by
legally blind or disabled players;

(4) Legally blind players may use their personal braille cards when
a licensee does not provide such cards. The licensee shall have the right
to inspect, and to reject, any personal braille card. A legally blind or
disabled person may use a braille card or reserved hard card in place
of a purchased throwaway;

(5) If a licensee has duplicate cards in play, he shall conspicuously
post that fact or notify all players;

(6) No two or more sets of disposable cards can be used at the same
time if they have identical series numbers;

(7) Immediately following the drawing of each ball in a bingo game,
the caller shall display the letter and number on the ball to the
participants;

(8) The letter and number on the ball shall be called out prior to the
drawing of any other ball;

(9) After the letter and number is called, the corresponding letter
and number on the licensee's flashboard, if any, shall be lit for partici-
pant viewing;

(10) No bingo game shall be conducted to include a prize deter-
mined other than by the matching of letters and numbers on a bingo
card with letters and numbers called by the licensee, in competition
among all players in a bingo game. Provided, that the following activi-
ties are considered bingo games when conducted during a bingo occa-
sion and prizes are determined through equal competition among all
players paying to participate in that session:

(a) Drawings. Each licensee shall be allowed to award a single prize
during each bingo session that is determined by a drawing if:
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(i) Tickets or other facsimiles use to enter such drawings shall only
be awarded to players purchasing cards to play in bingo games;

(i) A record shall be completed setting out the criterion for granting
tickets, the number of tickets awarded during each session, the winning
ticket, and all details required by WAC 230-08-080 and WAC 230—
20-100. Such records shall be maintained as a part of the daily bingo
records;

(iii) Prizes awarded for drawings are limited to a maximum of $200
during any session and $500 during any calendar month;

(iv) All prizes awarded are considered bingo game prizes for pur-
poses of prize payout and net income regulation;

(b) Creativity and originality contests (competition to determine the
best costume, flower arrangement, cake decorating, ugliest tie, or other
activities requiring skill or original thought). A bingo licensee may
conduct contests in which players may demonstrate their creativity and
originality skills on up to four occasions annually. The following rules
must be observed in conducting these contests:

(i) The total value of prizes shall not exceed $300 during any session
or $500 during any occasion;

(ii) Only players who have paid to participate in bingo games during
the current session may participate in the contest;

(iii) A record shall be completed for each contest setting out the
criterion for selecting the winners, the number of participants in the
contest, and all details required by WAC 230-08-080 and WAC 230-
20-100. Such records shall be maintained as a part of the daily bingo
records;

(iv) All prizes awarded are considered bingo game prizes for pur-
poses of prize payout and net income regulation;

(1) ((Awi
-)) The amount of a prize or prizes available
for each bingo game shall be established and disclosed to bingo players
prior to their purchase of a chance to participate in a bingo game. The
amount of a prize may be determined by the number of bingo balls se-
lected to achieve a specific pattern on an approved bingo card or by the
first or last ball selected, if:

(a) A minimum prize is established and disclosed;

(b) All rules of the game are explained in detail to the players; and

(c) All requirements of WAC 230-20-010 are met before cards are .
purchased.

The director may grant approval of the use of other schemes to de-
termine the dollar amount of a bingo prize after cards are purchased if
such schemes: contain control factors necessary for commission audit;
are determined to be primarily of an entertainment nature; do not
grant an unfair competitive advantage to any licensee; and do not act
to defraud the public.

(12) Immediately upon a bingo player declaring a winning combi-
nation of letters and numbers, the winning card shall be verified by a
game employee and at least one neutral player;

(13) Upon a bingo player declaring a winning bingo, the next ball
out of the machine shall be removed from the machine prior to shut-
ting the machine off and shall be the next ball to be called in the event
the declared winning bingo is not valid;

(14) After a winning bingo is validated, the prize shall be awarded.
All prizes shall be awarded by the end of the related session. All mer-
chandise offered as prizes to bingo players shall have been paid in full,
without lien or interest of others, prior to the merchandise being of-
fered as a prize: Provided, That the licensee may enter into a contract
to immediately purchase the merchandise when it is awarded as a
prize, with the contract revocable if prize winners are allowed to exer-
cise an option to receive a cash prize or the prize is no longer offered.

(15) Licensees may award promotional gifts to bingo players on up
to six occasions annually.

(a) Must be merchandise with a cost to the licensee of no more than
two dollars;

(b) A record shall be completed for each contest setting out the cri-
terion for selecting the recipients, the number of gifts and all details
required by WAC 230-08-080 and WAC 230-20-100. Such records
shall be maintained as a part of the daily bingo records;

(c) All gifts purchased are considered bingo game prizes for purpos-
es of prize payout and net income regulation;

((65))) (16) No operator shall engage in any act, practice, or
course of operation as would operate as a fraud to affect the outcome
of any bingo game.
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WSR 89-13-059
ADOPTED RULES

GAMBLING COMMISSION
[Order 193—Filed June 20, 1989]

Be it resolved by the Washington State Gambling
Commission, acting at Spokane Washington, that it does
adopt the annexed rules relating to the amending of
WAC 230-02-030.

This action is taken pursuant to Notice No. WSR 89—
09-045 filed with the code reviser on April 18, 1989.
These rules shall take effect thirty days after they are

filed with the code reviser pursuant to RCW
34.04.040(2).
This rule is promulgated pursuant to RCW

9.46.070(14) and is mtended to administratively imple-
ment that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED June 16, 1989.

By Frank L. Miller
Deputy Director

AMENDATORY SECTION (Amending Order 136,
filed 9/13/83)

WAC 230-02-030 ADDRESS OF COMMIS-
SION. Unless specifically provided elsewhere in these
rules, applications for licenses, submission of materials
or requests for notices or information of any kind, may
be made by addressing correspondence to:

Washington State Gambling Commission

((:leﬁ‘erson—Buﬂdmg

; o))
4511 Woodview Drive S.E.
Lacey, Washington 98504—-8121.

WSR 89-13-060
NOTICE OF PUBLIC MEETINGS
BOARD FOR VOCATIONAL EDUCATION
[Memorandum—June 19, 1989]

MEETING NOTICE
JULY 12-13, 1989

SUNSHINE ROOM, RESOURCE CENTER
CLOVER PARK VOCATIONAL-TECHNICAL INSTITUTE
4500 STEILACOOM BOULEVARD S.W.
TACOMA, WASHINGTON

Work Study Session, 8:30 a.m., Wednesday, July 12,
1989, members of the Washington State Board for Vo-
cational Education will meet in a work study session to
discuss: The proposed SBVE mission statement; the pro-
cess for review of discretionary uses of funds; and the
1990 distribution matrix for the Carl Perkins Vocational
Education Act funds.
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Regular Meeting, 8:30 a.m., Thursday, July 13, 1989,
the regular business meeting of the state board will con-
tinue at 8:30 a.m. Primary agenda items include: Adop-
tion of the 1989-90 board meeting schedule; adoption of
the SBVE mission statement; adoption of the 1990 dis-
tribution matrix for the Carl Perkins Vocational Educa-
tion Act funds; presentation of the new JSP video; and
consideration of JSP grant applications.

People needing special accommodations, please call Patsi
Justice at (206) 753-5660 or 234-5660 scan.

WSR 89-13-061
PROPOSED RULES

LOTTERY COMMISSION
[Filed June 20, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Washington State
Lottery Commission intends to adopt, amend, or repeal
rules concerning;

New  WAC 315-06-115 Overlapping on-line sales in consecutive
fiscal years.

New  WAC 315-11-460 Definitions for Instant Game Number
46 ("Big Wheel").

New  WAC 315-11-461 Criteria for Instant Game Number 46
("Big Wheel").

New  WAC 315-11-462 Ticket validation requirements for In-

stant Game Number 46 ("Big Wheel");

that the agency will at 10:00 a.m., Friday, August 4,
1989, in the Washington State Lottery, Region 3 Office,
5963 Corson Avenue, Suite 106, Seattle, WA 98108,
conduct a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 67.70.040.

The specific statute these rules are intended to imple-
ment is RCW 67.70.040.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before August 4, 1989.

Dated: June 19, 1989
By: Scott L. Milne
Deputy Director

STATEMENT OF PURPOSE

Title and Number of Rule Section(s) or Chapter(s):
See above.

Statutory Authority: RCW 67.70.040.

Specific Statute that Rules are Intended to Imple-
ment: RCW 67.70.040.

Summary of the Rule(s): WAC 315-06-115, provides
that the lottery shall meet both legal and accounting fi-
nancial reporting requirements; WAC 315-11-460, pro-
vides definitions of the terms used in Instant Game
Number 46 rules; WAC 315-11-461, sets forth criteria
for Instant Game Number 46; and WAC 315-11-462,
states the ticket validation requlrements for Instant
Game Number 46.
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Reasons Supporting the Proposed Rule(s): WAC 315~
06-115, the lottery must pay no less than forty—five per-
cent of revenue in prizes and must report its financial
condition according to generally accepted accounting
principles; WAC 315-11-460, certain terms need to be
defined in order to provide consistency in understanding
and interpreting the rules and regulations under WAC
315-11-461 and 315-11-462; WAC 315-11-461, li-
censed retailers and players of Instant Game Number 46
need to know how the game will function. Specifying the
criteria which apply to Instant Game Number 46 will
provide this information; and WAC 315-11-462, tickets
for Instant Game Number 46 which are found to be
counterfeit or tampered with will be declared void by the
lottery and no prize(s) will be paid. Rigid validation re-
quirements are set forth to discourage persons from
tampering with tickets and to prevent the lottery from
paying out prize money on invalid tickets.

Agency Personnel Responsible for Drafting: Judith
Giniger, Licensing/Contracts Manager, Washington
State Lottery, P.O. Box 9770, Olympia, Washington
98504, (206) 586-1088; Implementation and Enforce-
ment: Washington State Lottery Commission, P.O. Box
9770, Olympia, Washington 98504, (206) 753-1412,
Evelyn Y. Sun, Director, (206) 753-3330, Scott Milne,
Deputy Director, (206) 753-3334 and Roger Wilson,
Assistant Director, (206) 586—1065.

Name of Person or Organization, Whether Private,
Public, or Governmental, that is Proposing this Rule:
Washington State Lottery Commission.

Agency Comments or Recommendations, if any,
Regarding the Statutory Language, Implementation,
Enforcement, and Fiscal Matters Pertaining to the Rule:
None.

The rule is not necessary to comply with federal law
or a federal/state court decision.

Any Other Information that may be of Assistance in
Identifying the Rule or its Purpose: None.

Small Business Economic Impact Statement: The
Office of the Director, Washington State Lottery, has
reviewed the requirements to file a small business eco-
nomic impact statement and has determined that such a
statement is not required for the rules proposed by the
Washington State Lottery Commission for the following
reason;: These rules will only affect those businesses,
large and small, which voluntarily apply to be licensed
retailers for the sale of lottery tickets, or contractors who
provide other services to the Office of the Director,
Washington State Lottery, or who voluntarily interact
with the Office of the Director, Washington State Lot-
tery. No business or industry will be required to comply
with these rules unless they wish to provide services to,
or interact with, the Office of the Director, Washington
State Lottery.

NEW SECTION

WAC 315-06-115 OVERLAPPING ON-LINE SALES IN
CONSECUTIVE FISCAL YEARS. When the sales for an on-line
jackpot overlap two fiscal years, any fiscal reporting discrepancy be-
tween the statutory requirement that payment of prizes not be less
than forty—five percent of gross annual revenue and the preparation of
an annual financial statement using generally accepted accounting
principles shall be explained in a footnote to the financial statements.
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NEW SECTION

WAC 315-11-460 DEFINITIONS FOR INSTANT GAME
NUMBER 46 ("BIG WHEEL"). (1) Play symbols: The following are
the "play symbols": "17, "2", "3", "4","5", "6" and "9". One of these
symbols appears under each of the circles under the rub—off material
on the front of the ticket.

(2) Play symbol captions: The small printed characters appearing
below each play symbol which corresponds with and verifies that play
symbol. The caption contains four characters. The first character
repeats the play symbol. The last three characters represent the ticket
number. One and only one caption appears under each play symbol.
For Instant Game Number 46, the captions which correspond with and
verify the play symbols are:

PLAY SYMBOL CAPTION
{(Example for

ticket number 122)

1122
2122
3122
4122
5122
6122
9122

(3) Prize symbols: The following are the "prize symbols": "$1.00,"
"$2.00," "$4.00," "$10.00," "$20.00", "$100," and "$10,000". One of
these prize symbols appears in each of the outer circles under the rub—
off material on the front of the ticket.

(4) Prize symbol caption: The small printed characters which verify
and correspond with that prize symbol. The caption is a spelling out, in
full or abbreviated form, of the prize symbol. For Instant Game Num-
ber 46, the prize symbol captions which correspond with and verify the
prize symbols are:

O AWV E WN—

PRIZE_SYMBOL CAPTION
$1.00 OND
$2.00 TWD
$4.00 FOD
$10.00 TED
$20.00 TYD
$100 OHD
$10,000 TTD

(5) The center circle will contain one play symbol and its corre-
sponding caption below. Each of the outer circles will contain one play
symbol, a prize symbol and a seven—character caption below which
combines the play symbol caption and the prize symbol caption.

(6) Validation number: The unique nine—digit number on the front
of the ticket. The number is covered by latex.

(7) Pack-ticket number: The ten-digit number of the form
4600001-000 printed on the front of the ticket. The first two digits are
the game identifier. The first seven digits of the pack-ticket number
for Instant Game Number 46 constitute the "pack number” which
starts at 4600001; the last three digits constitute the "ticket number”
which starts at 000 and continues through 399 within each pack of
tickets.

(8) Retailer verification codes: Codes consisting of small letters
found under the removable covering on the front of the ticket which
the lottery retailer uses to verify instant winners of $25.00 or less. For
Instant Game Number 46, the retailer verification codes is a three-
letter code, with each letter appearing in a varying three of six loca-
tions beneath the removable covering and among the play symbols on
the front of the ticket. The retailer verification codes are:

VERIFICATION CODE PRIZE
ONE $1.00
TWO $2.00
FOR $4.00
TEN - $10.00
TTY $20.00

(9) Pack: A set of four hundred fanfolded instant game tickets sep-
arated by perforations and packaged in a plastic bag or plastic
shrinkwrapping.
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NEW SECTION

WAC 315-11-461 CRITERIA FOR INSTANT GAME NUM-
BER 46. (1) The price of each instant game ticket shall be $1.00.

(2) Determination of prize winning tickets: An instant prize winner
is determined in the following manner:

(a) The bearer of a ticket having one or more outer circles with play
symbols which match the center circle play symbol shall win the prize
in each of the matching outer circles.

(b) In any event, only the highest instant prize amount meeting the
standards of (a) of this subsection will be paid on a given ticket.

(3) No portion of the display printing nor any extraneous matter
whatever shall be usable or payable as a part of the instant game.

(4) The determination of prize winners shall be subject to the gen-
eral ticket validation requirements of the lottery as set forth in WAC
315-10-070, to the particular ticket validation requirements for In-
stant Game Number 46 set forth in WAC 315-11-462, to the confi-
dential validation requirements established by the director, and to the
requirements stated on the back of each ticket.

NEW SECTION

WAC 315-11-462 TICKET VALIDATION REQUIREMENTS
FOR INSTANT GAME NUMBER 46. (1) In addition to meeting all
other requirements in these rules and regulations, to be a valid instant
game ticket for Instant Game Number 46 all of the following valida-
tion requirements apply.

(a) Exactly one play symbol must appear under the center circle
rub—off spot on the front of the ticket.

(b) Each play symbol must have a caption below and each must
agree with its caption.

(¢) The display printing and the printed numbers, letters, and sym-
bols on the ticket must be regular in every respect and correspond pre-
cisely with the artwork on file with the director. The numbers, letters,
and symbols shall be printed as follows:

Play Symbols

Captions

Pack-Ticket Number
Validation Number
Retailer Verification Code

Positive Archer Font
Positive S x 9 Font

Positive 9 x 12 Font
Positive 9 x 12 Font
Positive Archer Font

(d) Each of the play symbols and their captions, the validation
number, pack-ticket number and retailer verification code must be
printed in black ink.

(e) Each of the play symbols must be exactly one of those described
in WAC 315-11-460(1) and each of the captions must be exactly one
of those described in WAC 315-11-460(2).

(2) Any ticket not passing all the validation requirements in WAC
315-10-070 and subsection (1) of this section is invalid and ineligible
for any prize.

WSR 89-13-062
PROPOSED RULES
DEPARTMENT OF LICENSING
(Board of Optometry)

[Filed June 20, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Washington State
Board of Optometry intends to adopt, amend, or repeal
rules concerning the practice of optometry including the
use of drugs for diagnostic or therapeutic purposes and
adopting:

New  WAC 308-53-330 Certification required for use of phar-
maceutical agents.
New  WAC 308-53-340 Drug formulary;

that the agency will at 11:00 a.m., Tuesday, July 25,
1989, in the Nendel's University Plaza Hotel, Director
Room, 400 N.E. 45th Street, Seattle, WA, conduct a
public hearing on the proposed rules.
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The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 18.54.070.

The specific statute these rules are intended to imple-
ment is RCW 18.53.010 as amended by chapter 36,
Laws of 1989.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 24, 1989.

Dated: June 19, 1989
By: John H. Keith
Assistant Attorney General

STATEMENT OF PURPOSE

Name of Agency: Washington State Board of
Optometry.

Purpose of Proposed Rules: To implement chapter 36,
Laws of 1989 for the protection of the public.

Statutory Authority: RCW 18.54.070.

Summary of the Rule: WAC 308-53-330 Certifica-
tion required for use of pharmaceutical agents, describes
the educational requirements for qualification to use di-
agnostic or therapeutic pharmaceutical agents in the
practice of optometry; and WAC 308-53-340 Drug for-
mulary, lists the classes of topical drugs that may be
used by qualified optometrists in the treatment of ocular
disorders.

Responsible Personnel: The Washington State Board
of Optometry and the program manager for the board
have the responsibility for drafting, implementing and
enforcing these rules. The program manager is Cynthia
Jones, 1300 Quince Street S.E., Olympia, WA 98504,
phone (206) 753—-1966.

Proponents of Proposed Rules: The Washington State
Optometry Board.

Federal Law or Federal or State Court Requirements:
Not necessitated as the result of federal or state court
action.

Small Business Economic Impact Statement: Not re-
quired as this rule does not impact small business as that
term is defined in RCW 43.31.920.

NEW SECTION

WAC 308-53-330 CERTIFICATION REQUIRED FOR USE
OF PHARMACEUTICAL AGENTS. (1) Licensed optometrists us-
ing pharmaceutical agents in the practice of optometry shall have a
minimum of sixty hours of didactic and clinical instruction in general
and ocular pharmacology as applied to optometry, and for therapeutic
purposes an additional minimum seventy—five hours of didactic and
clinical instruction, and certification from an institution of higher
learning, accredited by those agencies recognized by the United States
Office of Education or the Council on Post-Secondary Accreditation to
qualify for certification by the optometry board to use drugs for diag-
nostic and therapeutic purposes.

(2) Optometrists must obtain the required instructions in both diag-
nostic and therapeutic categories in order to be eligible to qualify for
certification to use drugs for therapeutic purposes.

(3) The instruction in ocular therapeutics must cover the following
subject area in order to qualify for certification training:

(a) Ocular pharmacology.

(i) Corneal barrier, blood—aqueous, /-retinal barrier.

(i1) Routes of drug administration for ocular disease.

(iii) Prescription writing.

(iv) Ocular side-effects of systemic drugs.

(b) Anti-infectives.
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(i) General principles of anti-infective drugs.

(ii) Antibacterial drugs.

(iii) Treatment of ocular bacterial infections.

(iv) Antiviral drugs.

(v) Treatment of ocular viral infections.

(vi) Antifungal drugs.

(vii) Treatment of ocular fungal infections.

(viii) Antiparasitic drugs.

(ix) Treatment of parasitic eye disease.

(c) Anti-inflammatory drugs.

(i) Nonsteroidal anti-inflammatory drugs (NSAIDS).

(ii) General principles of mast—cell stabilizers.

(iii) Antihistamines.

(iv) Ocular decongestants.

(v) Treatment of allergic disease.

(vi) Treatment of inflammatory disease.

(vii) Cycloplegic drugs.

(viii) Treatment of ocular trauma.

(ix) Ocular lubricants.

(x) Hypertonic agents.

(xi) Antiglaucoma drugs.

Each subject area shall be covered in sufficient depth so that the op-
tometrist will be informed about the general principles in the use of
each drug category, drug side effects and counter indications, and for
each disease covered the subjective symptoms, objective signs, diagno-
sis and recommended treatment and programs.

NEW SECTION

WAC 308-53-340 DRUG FORMULARY. Pursuant to RCW
18.53.010(3) the optometry board adopts the following drug formulary
of topically applied drugs for diagnostic and treatment purposes.

(1) Drugs for diagnostic or therapeutic purposes.

(a) Mydriatics.

(b) Cycloplegics.

(c) Miotics.

(d) Anesthetics.

(2) Drugs for therapeutic purposes only.

(a) Antimicrobials.

(b) Antihistamines and decongestants.

(¢) Ocular lubricants.

(d) Antiglaucoma and ocular hypotensives.

(e) Anti—-inflammatories.

(f) Hyperosmotics.

(g) Other topical drugs approved for ocular use by the FDA.

WSR 89-13-063

PROPOSED RULES
SUPERINTENDENT OF PUBLIC INSTRUCTION

[Filed June 20, 1989] ’

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Superintendent of
Public Instruction intends to adopt, amend, or repeal
rules concerning Finance—Special allocations, instruc-
tions and requirements, WAC 392-140-160, 392-140-
164 and 392-140-165, 1987-89 Local education pro-
gram enhancement allocations to school districts;

that the agency will at 9:00 a.m., Thursday, August 3,
1989, in the Wanamaker Conference Room, conduct a
public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 28A.41.170.

Dated: June 20, 1989
By: Judith A. Billings
Superintendent of
Public Instruction

[731]

WSR 89-13-063

STATEMENT OF PURPOSE

Rule: Chapter 392-140 WAC Finance—Special allo-
cations, instructions and requirements.

Rule Section(s): WAC 392-140-160, 392-140-164
and 392-140-165.

Statutory Authority: RCW 28A .41.170.

Purpose of the Rule(s): To modify the process for al-
locating local education program enhancement moneys
to school districts for school years 1987-88 and 1988—
89.

Summary of the New Rule(s) and/or Amendments:
The amendments limit local education program en-
hancement allocations to a maximum of $33.75 per an-
nual average full-time equivalent student for the 1987—
88 and 1988-89 school years.

Section Analysis: WAC 392-140-160 through 392—
140-174 apply only to school years 198788 and 1988—
89. A reference to the 1988 amendment to the 1987-89
Operating Appropriation Act is added; 392-140-164,
the definition of biennial full-time equivalent students is
repealed; and 392-140-165, the option of applying dur-
ing only school year 1988-89 and receiving $67.50 per
student is eliminated. $33.75 per student is established
as the maximum local education program enhancement
allocation for a school year.

Reasons Which Support the Proposed Action(s): The
proposed rules implement changes made to the 1987-89
Operating Appropriations Act in section 505, chapter
289, Laws of 1988.

Person or Organization Proposing the Rule(s): SPI,
government.

Agency Personnel Responsible for Drafting: Richard
M. Wilson, SPI, 753-2298; Implementation and En-
forcement: Doyle Winter, SPI, 753-1880.

Rule(s) is (are) Necessary as the Result of Federal
Law, Federal Court Action, or State Court Action: No.

Agency Comments, if any, Regarding Statutory Lan-
guage, Implementation, Enforcement and Fiscal Matter
Pertaining to the Rule(s): No agency comments.

AMENDATORY SECTION (Amending Order 88-12, filed 4/18/88)

WAC 392-140-160 LOCAL EDUCATION PROGRAM EN-
HANCEMENT—APPLICABLE PROVISIONS. The provisions of
WAC 392-140-160 through 392-140-174 shall be applicable to the
distribution of moneys to school districts for the local education pro-
gram enhancement program for the 1987-88 and 1988-89 school years
pursuant to section 506, chapter 7, Laws of 1987 1st ex. sess., as
amended by section 505, chapter 289, Laws of 1988.

AMENDATORY SECTION (Amending Order 88-12, filed 4/18/88)

WAC 392-140-165 LOCAL EDUCATION PROGRAM EN-
HANCEMENT—DEFINITION—SUPPORT LEVEL. As used in
WAC 392-140-160 through 392-140-174, "support level” means:

1) (« tstri .

1588=89:

{2))) For school year 1987-88: A maximum of $33.75 multiplied by
the annual average full-time equivalent students for school year 1987—
88 for those school districts satisfying the conditions for receiving
moneys pursuant to WAC 392-140-169; and
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((€99)) (2) For school year 1988-89: ((No-fessthan)) A maximum
of $33.75 multiplied by the annual average full-time equivalent stu-
dents for school year 1988-89 for those school districts satisfying the
conditions for receiving moneys pursuant to WAC 392-140-169.

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 392-140-164 LOCAL EDUCATION PROGRAM EN-
HANCEMENT—DEFINITION—BIENNIAL FULL-TIME
EQUIVALENT STUDENTS.

WSR 89-13-064
ADOPTED RULES
SUPERINTENDENT OF PUBLIC INSTRUCTION
[Order 89-3—Filed June 20, 1989]

I, Judith A. Billings, Superintendent of Public In-
struction, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to Definition—
Total eligible credits, WAC 392-121-260.

This action is taken pursuant to Notice No. WSR 89—
10-002 filed with the code reviser on April 20, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated pursuant to RCW 28A.41-
.170 and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 20, 1989.

By Judith A. Billings
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 88-24,
filed 11/2/88)

WAC 392-121-260 DEFINITION—TOTAL ELI-
GIBLE CREDITS. As used in this chapter, "total eligi-
ble credits” means the number of credits determined as
follows:

(1) For an employee whose highest degree is a bache-
lor's degree, sum academic and in-service credits as de-
fined in WAC 392-121-255 and 392-121-257.

(2) For an employee whose highest degree is a mas-
ter's degree ((wht

S )), sum academic and in-service
credits as defined in WAC 392-121-255 and 392-121-
257 earned after the awarding or conferring of the mas-
ter's degree.

(6 Foranmemptoyee-whosehighest-degree-isa-mas=
ter's—degree—carned—after—August—3+—1987,—sumr—the
foltowing:

. . . PP
ESESH) 1::5!1: “Fm: :!'Cd"s asr defined "E' ”.“E F‘.‘Eiﬂ k2t
ter's-degree;
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WSR 89-13-065

PROPOSED RULES
DEPARTMENT OF NATURAL RESOURCES

[Filed June 20, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Natu-
ral Resources intends to adopt, amend, or repeal rules
concerning establishing eligibility and petitioning criteria
for enterprises to purchase state timber set aside by
counties intended for Washington state processors;

that the agency will at 10:00 a.m., Wednesday, July
26, 1989, in the John A. Cherberg Building, Hearing
Room 1, Capitol Campus, Olympia, Washington, con-
duct a public hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 7, 1989.

The authority under which these rules are proposed is
section 2, chapter 424, Laws of 1989.

The specific statute these rules are intended to imple-
ment is section 2, chapter 424, Laws of 1989.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before August 1, 1989.

Dated: June 20, 1989
By: Art Stearns
Supervisor

STATEMENT OF PURPOSE

Title and Number of Rule Section(s) or Chapter(s):
WAC 332-140-400.

Description of Purpose: Establish eligibility and peti-
tioning criteria for enterprises to purchase state timber
set aside by counties intended for domestic processors.

Statutory Authority: Chapter 424, Laws of 1989.

Specific Statute Rule is Intended to Implement: Peti-
tioning procedures for interested enterprises to become
eligible to buy set aside timber sales as described in the
law.

Summary of the Rule: The petitioning enterprise must
supply timber volumes, certified by a certified public ac-
countant, purchased from public and other sources for
the previous three years and the processed volume within
Washington state of purchased timber in the past year.
The petitioner, if qualified, will be put on an eligibility
list for set aside timber sales under the law for one year.
The enterprise can submit a new petition annually.

Reasons Supporting the Proposed Action: Chapter
424, Laws of 1989 requires the department to make
rule(s) defining the eligibility procedures for enterprises.
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Name of the Person or Organization, Whether Pri-
vate, Public or Governmental, Proposing the Rule:
Washington State Department of Natural Resources.

Agency Comments or Recommendations, if any,
Regarding Statutory Language, Implementation, En-
forcement and Fiscal Matters Pertaining to the Rule:
None.

Whether Rule is Necessary as a Result of Federal
Law or Federal or State Court Action: Not applicable.

Small Business Economic Impact Statement: Chapter
424, Laws of 1989 encourages domestic processing of
state timber by selecting those companies that currently
process a high percentage of public timber as the only
eligible bidders on sales set aside by the department.
Those companies that export a high percentage of public
timber will not be eligible and therefore excluded from
buying set aside sales. The rule provides the mechanism
to establish the list of eligible bidders and does not itself
select for or against small businesses.

NEW SECTION

WAC 332-140-400 ELIGIBLE ENTERPRISE PETITION RE-
QUIREMENTS TO PURCHASE SET ASIDE TIMBER. A business
concern and its affiliates, as defined in 13 C.F.R. 121.3, in effect Janu-
ary 1, 1988, (enterprise) which operates in the state of Washington one
or more facilities manufacturing lumber, plywood, veneer, posts, poles,
pilings, shakes, or shingles must petition the department to become el-
igible to purchase timber reserved under chapter 424, Laws of 1989.
The values on the petition must be certified by a certified public ac-
countant in Washington state. The petition must be sent or delivered to
the Timber Sales Division, Department of Natural Resources,
Olympia, Washington 98504. The values required are:

(1) Total timber volume, converted to Scribner decimal C
(Scribner) log scale, purchased by the enterprise in each of the previ-
ous three years.

(2) Scribner timber volume purchased by the enterprise from state
and federally owned sources in each of the previous three years.

(3) Total Scribner volume purchased by the enterprise processed as
defined by chapter 424, Laws of 1989 in the state of Washington in the
previous year.

(4) Names and addresses of manufacturing facilities in Washington
owned and/or affiliated with the enterprise.

The department will review the petition and supporting documents
and determine if the petitioner is eligible under chapter 424, Laws of
1989 and if so add that enterprise to the eligibility list maintained in
the Timber Sales Division, Department of Natural Resources,
Olympia, Washington 98504, for sales reserved under chapter 424,
Laws of 1989. The petitioner will remain on the list for one year from
the date of petition. The enterprise may reestablish themselves on the
list by petitioning again under this section.

WSR 89-13-066
PROPOSED RULES
DEPARTMENT OF LICENSING
(Securities Division)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Li-
censing intends to adopt, amend, or repeal rules
concerning:

Amd WAC 460-10A-160
New  WAC 460-20A-008

Recognized securities manual.
Fraudulent practices of broker—dealers
and sales agents.

Dishonest and unethical business prac-
tices—Broker—dealers.

Amd WAC 460-20A-420
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Amd WAC 460-20A-425 Dishonest and unethical business prac-
tices—Salespersons.
Amd WAC 460-42A-08!1 Exchange and national market system

exemption;

that the agency will at 2:00 p.m., Tuesday, July 25,
1989, in the 1st Floor Conference Room, Business Li-
cense Services, Building 2, Black Lake Plaza, 405 Black
Lake Boulevard, Olympia, WA 98504, conduct a public
hearing on the proposed rules.

The formal decision regarding adoption, amendment,

‘or repeal of the rules will take place on August 8, 1989.

The authority under which these rules are proposed is
RCW 21.20.450.

The specific statute these rules are intended to imple-
ment is RCW 21.20.010, 21.20.110, 21.20.310(8) and
21.20.320(2).

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989. '

The department reserves the right to modify the text
of these proposed rules before the hearing or in response
to written or oral comments received before or during
the hearing.

The department may need to change the date for
hearing or adoption on short notice. To ascertain that
the hearing or adoption will take place as stated in this
notice, an interested person may contact Jack L. Beyers,
Securities Administrator, whose address is set forth
herein.

Written or oral submissions may also contain data,
views or agreements concerning the effect of the pro-
posed rules or amendments of rules on economic values,
pursuant to chapter 43.21H RCW.

Correspondence relating to this notice and the pro-
posed rules shall be addressed to:

Jack L. Beyers
Securities Administrator
P.O. Box 648
Olympia, WA 98504
Dated: June 15, 1989
By: Mary Faulk
Director

STATEMENT OF PURPOSE

Name of Agency: Department of Licensing, Securities
Division.

General Purpose of These Rules: The general purpose
of these rules is two—fold. The rules under RCW 21.20-
.310 and 21.20.320 govern both the primary and the
secondary market. The exchange and national market
system exemption rule provides a primary market and
secondary market exemption for those companies that
meet the qualifications to be listed on the New York
Stock Exchange, the American Stock Exchange and the
NASDAQ National Market System. The manual ex-
emption rule reduces the number of manuals that the
administrator recognizes under RCW 21.20.320(2). The
rules under RCW 21.20.010 and 21.20.110 further de-
fine those acts and practices by broker—dealers and
salespersons that will be found dishonest and unethical
business practices and fraudulent practices.
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Description and Summary of These Rules: WAC
460—10A—160 reduces the number of recognized securi-
ties manuals under RCW 21.20.320(2); WAC 460-
20A—-008 sets forth certain practices of broker—dealers
and salespersons that will be deemed to be fraudulent
under RCW 21.20.010; WAC 460-20A—420 increases
the number of practices that will be found to be dishon-
est and unethical business practices by broker—dealers
under RCW 21.20.110; WAC 460-20A—425 increases
the number of practices that will be found to be dishon-
est and unethical business practices by salespersons un-
der RCW 21.20.110; and WAC 460—42A—081 allows
the use of the NASDAQ National Market System as
the basis for an exemption from registration.

Statutory Authority: For WAC 460-10A-160 is
RCW 21.20.320(2); for WAC 460-20A—008 is RCW
21.20.010; for WAC 460-20A—420 and 460-20A—425 is
RCW 21.20.110; and for WAC 460-42A-081 is RCW
21.20.310(8).

Responsible Department Personnel: In addition to the
director of the Department of Licensing, the following
agency personnel have responsibility for drafting, imple-
menting and enforcing this rule: Implementation: Ken
Mark, Assistant Director, Business License Services,
Black Lake Plaza Building 2, Olympia, Washington
98504, (206) 753-1749; Enforcement: Jack L. Beyers,
Securities Administrator, 1300 Quince Street S.E.,
Olympia, WA 98504, (206) 753-6928; and Drafting:
Deborah Bortner, Assistant Securities Administrator,
1300 Quince Street S.E., Olympia, WA 98504, (206)
753-6928.

Name of Organization Proposing Rule: The Depart-
ment of Licensing, Securities Division.

Reasons Supporting the Proposed Rules: The rule
pertaining to broker—dealers and salespersons are meant
to provide better notice to those licensees that certain
detailed practices are dishonest and unethical or fraudu-
lent. The rules concerning exemptions are intended to
increase the exemptions in an area which is perceived to
be less risky to the public and decrease the number of
companies covered by recognized securities manuals
which is an area that needs the protection of the regis-
tration process.

Department Comments: These rules are intended to
further define RCW 21.20.010 and 21.20.110. These
rules are intended to allow an exemption for fairly low
risk companies and to force other riskier companies to
register. Many of the types of companies mentioned in
the articles have been sold in the state of Washington
based upon the manual exemption. Those companies will
have to register or rely on some other exemption.

Federal or State Laws: Not necessary to comply with
any federal law or federal or state court decision.

Small Business Tmpact Statement: Not been prepared
because the department does not believe that any eco-
nomic impact is involved on more than twenty percent of
all industries or more than ten percent of any one indus-
try. Any impact that these rules have upon small busi-
ness is intended to fall equally on all business. Com-
ments regarding any possible economic impact on small
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business should be addressed to Jack L. Beyers, Securi-
ties Administrator, at the address or telephone number
listed above.

AMENDATORY SECTION (Amending Order SDO-100-82, filed
8/21/82)

WAC 460-42A-081

EXCHANGE EXEMPTION AND NA-

TIONAL MARKET SYSTEM. ((Any-sccurity-that-meets—attof-the

[76]

tme:
33)) (1) Any security listed or designated, or approved for listing or
designation upon notice of issuance on an exchange or interdealer quo-
tation system, any other security of the same issuer which is of senior
or substantially equal rank, any security called for by subscription
rights or warrants so listed or approved, or any warrant or right to
purchase or subscribe to any of the foregoing is exempt under RCW
21.20.310(8), if such exchange or interdealer quotation system has
adopted the criteria for listing or designation as set forth in Securities
Act Release 336810, 53 Federal Register 249 (December 28, 1988).
The administrator shall have the authority to withdraw this exemption
as to a system or category of securities when necessary in the public
interest for the protection of investors.

(2) For the purposes of nonissuer transactions only, any security
listed or approved for listing upon notice of issuance on ((theNcw

exchange;)) the Spok,ane stock exchange ((or-any-o;hcr-stodrcxdmgc
. vrith—the—federat . ; ' L :

}); any other security of the same issuer which
is of senior or substantially equal rank; any security called for by sub-
scription rights or warrants so listed or approved; or any warrant or
right to purchase or subscribe to any of the foregoing, is exempted un-
der RCW 21.20.310(8).
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AMENDATORY SECTION (Amending Order SDO-89-86, filed
7/14/86)
WAC 460-10A-160 RECOGNIZED SECURITIES MANUAL.

For the purpose of RCW 21.20.320(2) "Recognized securities manual®
shall mean((:)) Fitch Investors Service((; '

NEW SECTION

WAC 460-20A-008 FRAUDULENT PRACTICES OF BRO-
KER-DEALERS AND SALES AGENTS. A broker—dealer or agent
who engages in one or more of the following practices shall be deemed
to have engaged in an "act, practice, or course of business which oper-
ates or would operate as a fraud” as used in RCW 21.20.010. This
section is not intended to be all inclusive, and thus, acts or practices
not enumerated herein may also be deemed fraudulent.

(1) Entering into a transaction with a customer in any security at an
unreasonable price or at a price not reasonably related to the current
market price of the security or receiving an unreasonable commission
or profit.

(2) Contradicting or negating the importance of any information
contained in a prospectus or other offering materials with intent to de-
ceive or mislead or using any advertising or sales presentation in a de-
ceptive or misleading manner.

(3) In connection with the offer, sale, or purchase of a security,
falsely leading a customer to believe that the broker—dealer or agent is
in possession of material, nonpublic information which would impact
on the value of the security.

(4) In connection with the solicitation of a sale or purchase of a se-
curity, engaging in a pattern or practice of making contradictory rec-
ommendations to different investors of similar investment objective for
some to sell and others to purchase the same security, at or about the
same time, when not justified by the particular circumstance of each
investor.

(5) Failing to make a bona fide public offering of all the securities
allotted to a broker—dealer for distribution by, among other things, (a)
transferring securities to a customer, another broker—dealer, or a ficti-
tious account with the understanding that those securities will be re-
turned to the broker—dealer or its nominees, or (b) parking or with-
holding securities.

(6) Although nothing in this section precludes application of the
general antifraud provisions against anyone for practices similar in na-
ture to the practices discussed below, the following subsections specifi-
cally apply only in connection with the solicitation of a purchase or
sale of OTC non-NASDAQ equity securities:

(a) Failing to disclose the firm's present bid and ask price of a par-
ticular security at the time of solicitation, and the firm's bid and ask
price at the time of execution on the confirmation.

(b) Failing to advise the customer, both at the time of solicitation
and on the confirmation, of any and all compensation related to a spe-
cific securities transaction to be paid to the agent including commis-
sions, sales charges, or concessions.

(c¢) In connection with a principal transaction, failing to disclose,
both at the time of solicitation and on the confirmation, a short inven-
tory position in the firm's account of more than five percent of the is-
sued and outstanding shares of that class of securities of the issuer:
PROVIDED, That this subsection shall apply only if the firm is a
market maker at the time of the solicitation.

(d) Conducting sales contests in a particular security.
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(e) After a solicited purchase by a customer, failing or refusing, in
connection with a principal transaction, to promptly execute sell
orders.

(f) Soliciting a secondary market transaction when there has not
been a bona fide distribution in the primary market.

(g) Engaging in a pattern of compensating an agent in different
amounts for effecting sales and purchases in the same security.

(7) Effecting any transaction in, or inducing the purchase or sale of
any security by means of any manipulative, deceptive, or other fraud-
ulent device or contrivance including but not limited to the use of boil-
er room tactics or use of fictitious or nominee accounts.

(8) Failure to comply with any prospectus delivery requirement pro-
mulgated under federal law.

AMENDATORY_SECTION (Amending Order SDO-202-84, filed
12/27/84)

WAC 460-20A—420 DISHONEST OR UNETHICAL BUSI-
NESS PRACTICES—BROKER-DEALERS. The phrase "dishonest
or unethical practices” as used in RCW 21.20.110(7) as applied to
broker—dealers is hereby defined to include any of the following:

(1) Engaging in a pattern of unreasonable and unjustifiable delays in
the delivery of securities purchased by any of its customers and/or in
the payment upon request of free credit balances reflecting completed
transactions of any of its customers;

(2) Inducing trading in a customer's account which is excessive in
size or frequency in view of the financial resources and character of the
account;

(3) Recommending to a customer to purchase, sale or exchange of
any security without reasonable grounds to believe that such transac-
tion or recommendation is suitable for the customer based upon rea-
sonable inquiry concerning the customer’s investment objectives, finan-
cial situation and needs, and any other relevant information known by
the broker—dealer;

(4) Executing a transaction on behalf of a customer without author-
ization to do so;

(5) Exercising any discretionary power in effecting a transaction for
a customer's account without first obtaining written discretionary au-
thority from the customer, unless the discretionary power relates solely
to the time and/or price for the execution of orders;

(6) Executing any transaction in a margin account without securing
from the customer a properly executed written margin agreement
promptly after the initial transaction in the account;

(7) Failing to segregate customers' free securities or securities held
in safekeeping;

(8) Hypothecating a customer's securities without having a lien
thereon unless the broker—dealer secures from the customer a properly
executed written consent promptly after the initial transaction, except
as permitted by rules of the securities and exchange commission;

(9) Entering into a transaction with or for a customer at a price not
reasonably related to the current market price of the security or re-
ceiving an unreasonable commission or profit;

(10) Failing to furnish to a customer purchasing securities in an of-
fering, no later than the date of confirmation of the transaction, a final
or preliminary prospectus, and if the latter, failing to furnish a final
prospectus within a reasonable period after the effective date of the
offering.

(11) Charging unreasonable and inequitable fees for services per-
formed, including miscellaneous services such as collection of monies
due for principal, dividends or interest, exchange or transfer of securi-
ties, appraisals, safekeeping, or custody of securities and other services
related to its securities business;

(12) Offering to buy from or sell to any person any security at a
stated price unless such broker—dealer is prepared to purchase or sell,
as the case may be, at such price and under such conditions as are
stated at the time of such offer to buy or sell;

(13) Representing that a security is being offered to a customer "at
the market" or a price relevant to the market price unless such broker—
dealer knows or has reasonable grounds to believe that a market for
such security exists other than that made, created or controlled by
such broker—dealer, or by any person for whom he is acting or with
whom he is associated in such distribution, or any person controlled by,
controlling or under common control with such broker—dealer;

(14) Effecting any transaction in, or inducing the purchase of sale
of, any security by means of any manipulative, deceptive or fraudulent
device, practice, plan, program, design or contrivance, which may in-
clude but not be limited to:
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(a) Effecting any transaction in a security which involves no change
in the beneficial ownership thereof;

(b) Entering an order or orders for the purchase or sale of any se-
curity with the knowledge that an order or orders of substantially the
same size, at substantially the same price, for the sale of any such se-
curity, has been or will be entered by or for the same or different par-
ties for the purpose of creating a false or misleading appearance of ac-
tive trading in the security or a false or misleading appearance with
respect to the market for the security; provided, however, nothing in
this subsection shall prohibit a broker—dealer from entering bona fide
agency cross transactions for its customer;

(c) Effecting, alone or with one or more other persons, a series of
transactions in any security creating actual or apparent active trading
in such security or raising or depressing the price of such security, for
the purpose of inducting the purchase or sale of such security by
others;

(15) Guaranteeing a customer against loss in any securities account
of such customer carried by the broker—dealer or in any securities
transaction effected by the broker—dealer with or for such customer;

(16) Publishing or circulating, or causing to be published or circu-
lated, any notice, circular, advertisement, newspaper article, invest-
ment service, or communication of any kind which purports to report
any transaction as a purchase or sale of any security unless such bro-
ker—dealer believes that such transaction was a bona fide purchase or
sale of such security; or which purports to quote the bid price or asked
price for any security, unless such broker—dealer believes that such
quotation represents a bona fide bid for, or offer of, such security;

(17) Using any advertising or sales presentation in such a fashion as
to be deceptive or misleading. An example of such practice would be a
distribution of any nonfactual data, material or presentation based on
conjecture, unfounded or unrealistic claims or assertations in any bro-
chure, fiyer, or display by words, pictures, graphs or otherwise de-
signed to supplement, detract from, supersede or defeat the purpose or
effect of any prospectus or disclosure; or

(18) Failing to disclose that the broker—dealer is controlled by, con-
trolling, affiliated with or under common control with the issuer of any
security before entering into any contract with or for a customer for
the purchase or sale of security, the existence of such control to such
customer, and if such disclosure is not made in writing, it shall be sup-
plemented by the giving or sending of written disclosure at or before
the completion of the transaction;

(19) Failing to make bona fide public offering of all of the securities
allotted to a broker—dealer for distribution, whether acquired as an
underwriter, a selling group member of from a member participating
in the distribution as an underwriter or selling group member; or

(20) Failure or refusal to furnish a customer, upon reasonable re-
quest, information to which he is entitled, or to respond to a formal
written request or complaint.

(21) In connection with the solicitation of a sale or purchase of an
OTC non—-NASDAQ security, failing to promptly provide the most
current prospectus or the most recently filed periodic report filed under
Section 13 of the Securities Exchange Act, when requested to do so by
a_customer.

(22) Marking any order ticket or confirmation as unsolicited when
in fact the transaction is solicited.

(23) For any month in_which activity has occurred in a customer's
account, but in no event less than every three months, failing to pro-
vide each customer with a statement of account which with respect to
all OTC non—-NASDAQ equity securities in the account, contains a
value for each such security based on the closing market bid on a date
certain: PROVIDED, That this subsection shall apply only if the firm
fias been a market maker in such security at any time during the
month in which the monthly or quarterly statement is issued.

25) Failing to comply with any applicable provision of the Rules of
Fair Practice of the National Association of Securities Dealers or any
applicabie fair practice or ethical standard promulgated by the Securi-
ties and Exchange Commission or by a self-regulatory organization
approved by the Securities and Exchange Commission.

(26) Any acts or practices enumerated in WAC 460—20A—-008.

The conduct set forth above is not inclusive. Engaging in other con-
duct such as forgery, embezzlement, nondisclosure, incomplete disclo-
sure or misstatement of material facts, or manipulative or deceptive
practices shall also be grounds for denial, suspension or revocation of
registration.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears herein pursuant to
the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending Order SDO-202-84, filed
12/27/84)

WAC 460-20A-425 DISHONEST OR UNETHICAL BUSI-
NESS PRACTICES—SALESPERSONS. The phrase "dishonest or
unethical practices” as used in RCW 21.20.110(7) as applied to sales-
persons, is hereby defined to include any of the following:

(1) Engaging in the practice of lending or borrowing money or se-
curities from a customer, or acting as a custodian for money, securities
or an executed stock power of a customer;

(2) Effecting securities transactions not recorded on the regular
books or records of the broker—dealer which the agent represents, un-
less the transactions are authorized in writing by the broker—dealer
prior to execution of the transaction;

(3) Establishing or maintaining an account containing fictitious in-
formation in order to execute transactions which would otherwise be
prohibited;

(4) Sharing directly or indirectly in profits or losses in the account
of any customer without the written authorization of the customer and
the broker—dealer which the agent represents;

(5) Dividing or otherwise splitting the agent's commissions, profits
or other compensation from the purchase or sale of securities with any
person not also registered for the same broker—dealer, or for a broker-
dealer under direct or indirect common control; or

(6) Inducing trading in a customer's account which is excessive in
size or frequency in view of the financial resources and character of the
account;

(7) Recommending to a customer the purchase, sale or exchange of
any security without reasonable grounds to believe that such transac-
tion or recommendation is suitable for the customer based upon rea-
sonable inquiry concerning the customer's investment objectives, finan-
cial situation and needs, and any other relevant information known by
the broker—dealer;

(8) Exccuting a transaction on behalf of a customer without author-
ization to do so;

(9) Exercising any discretionary power in effecting a transaction for
a customer's account without first obtaining written discretionary au-
thority from the customer, unless the discretionary power relates solely
to the time and/or price for the execution of orders;

(10) Executing any transaction in a margin account without secur-
ing from the customer a properly executing written margin agreement
promptly after the initial transaction in the account;

(11) Entering into a transaction with or for a customer at a price
not reasonably related to the current market price of the security or
receiving an unreasonable commission or profit;

(12) Failing to furnish to a customer purchasing securities in an of-
fering, no later than the date of confirmation of the transaction, a final
or preliminary prospectus, and if the latter, failing to furnish a final
prospectus within a reasonable period after the effective date of the
offering.

(13) Effecting any transaction in, or inducing the purchase or sale
of, any security by means of any manipulative, deceptive or fraudulent
device, practice, plan, program, design or contrivance, which may in-
clude but not be limited to:

(a) Effecting any transaction in a security which involves no change
in the beneficial ownership thereof;

(b) Entering an order or orders for the purchase or sale of any se-
curity with the knowledge that an order or orders of substantially the
same size, at substantially the same time and substantially the same
price, for the sale of any such security, has been or will be entered by
or for the same or different parties for the purpose of creating a false
or misleading appearance of active trading in the security or a false or
misleading appearance with respect to the market for the security;
provided, however, nothing in this subsection shall prohibit a broker—
dealer from entering bona fide agency cross transactions for its
customer;

(c) Effecting, alone or with one or more other persons, a series of
transactions in any security creating actual or apparent active trading
in such security or raising or depressing the price of such security, for
the purpose of inducing the purchase or sale of such security by others;

(14) Guaranteeing a customer against loss in any securities account
for such customer carried by the broker—dealer or in any securities
transaction effected by the broker—dealer with or for such customer;

(15) Publishing or circulating, or causing to be published or circu-
lated, any notice, circular, advertisement, newspaper article, invest-
ment service, or communication of any kind which purports to report
any transaction as a purchase or sale of any security unless such bro-
ker—dealer believes that such transaction was a bona fide purchase or
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sale of such security; or which purports to quote the bid price or asked
price for any security, unless such broker—dealer believes that such
quotation presents a bona fide bid for, or offer of, such security;

(16) Using any advertising or sales presentation in such a fashion as
to be deceptive or misleading. An example of such practice would be a
distribution of any nonfactual data, material or presentation based on
conjecture, unfounded or unrealistic claims or assertations of any bro-
chure, flyer, or display by words, pictures, graphs or otherwise.

(17) In connection with the solicitation of a sale or purchase of an
OTC non-NASDAQ security, failing to promptly provide the most
current prospectus or the most recently filed periodic report filed under
Section 13 of the Securities Exchange Act, when requested to do so by
a_customer.

(18) Marking any order ticket or confirmation as unsolicited when
in fact the transaction is solicited.

(19) Failing to comply with any applicable provision of the Rules of
Fair Practice of the National Association of Securities Dealers or any
applicable fair practice or ethical standard promulgated by the Securi-
ties and Exchange Commission or by a self-regulatory organization
approved by the Securities and Exchange Commission.

(20) Any act or practice enumerated in WAC 460-20A-008.

The conduct set forth above is not inclusive. Engaging in other con-
duct such a forgery, embezzlement, nondisclosure, incomplete disclo-
sure or misstatement of material facts, or manipulative or deceptive
practices shall also be grounds for denial, suspension or revocation of
registration.

WSR 89-13-067
PROPOSED RULES
DEPARTMENT OF LICENSING
(Securities Division)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Li-
censing intends to adopt, amend, or repeal rules
concerning:

Amd WAC 460-20A-220 Salesperson registration and
examination.
Amd WAC 460-24A-050 Investment adviser and investment ad-

viser salesperson (representative) reg-
istration and examination;

that the agency will at 11:00 a.m., Tuesday, July 25,
1989, in the 1st Floor Conference Room, Business Li-
cense Services, Building 2, Black Lake Plaza, 405 Black
Lake Boulevard, Olympia, WA 98504, conduct a public
hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 8, 1989.

The authority under which these rules are proposed is
RCW 21.20.450.

The specific statute these rules are intended to imple-
ment is RCW 21.20.070.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

The department reserves the right to modify the text
of this proposed rule before the hearing or in response to
written or oral comments received before or during the
hearing.

The department may need to change the date for
hearing or adoption on short notice. To ascertain that
the hearing or adoption will take place as stated in this
notice, an interested person may contact Jack L. Beyers,
Securities Administrator, whose address is set forth in
herein.
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Written or oral submissions may also contain data,
views or agreements concerning the effect of the pro-
posed rules on economic values, pursuant to chapter 43-
.21H RCW.

Correspondence relating to this notice and proposed
rule shall be addressed to:

Jack L. Beyers
Securities Administrator

P.O. Box 648
Olympia, WA 98504

Dated: June 15, 1989
By: Mary Faulk
Director

STATEMENT OF PURPOSE

Name of Agency: Department of Licensing, Securities
Division.

General Purpose of Rules: The rules shown below are
proposed under the Securities Act of Washington, chap-
ter 21.20 RCW [to] further implement the registration
of investment advisers, securities salespersons, and in-
vestment adviser salespersons. The rules update the ex-
amination requirements to provide for two new exami-
nations developed by the National Association of Secu-
rities Dealers and by the North American Securities
Administrators Association.

Description and Summary of the Rules: WAC 460—
20A—220 creates a new limited registration category,
corporate securities limited representative; and WAC
460-24A—050 substitutes the new uniform investment
adviser law examination for the uniform state law ex-
amination as a requirement for investment adviser and
investment adviser salesperson registration,

Statutory Authority and Implementation: The author-
ity under which WAC 460-20A-220 is proposed is
RCW 21.20.450 and the specific statute which it is in-
tended to implement is RCW 21.20.070; and the au-
thority under which WAC 460-24A-050 is proposed is
RCW 21.20.450 and the specific statute which it is in-
tended to implement is RCW 21.20.070.

Responsible Department Personnel: In addition to the
director of the Department of Licensing, the following
agency personnel have responsibility for drafting, imple-
menting and enforcing these rules: Implementation: Ken
Mark, Assistant Director, Business License Services,
Black Lake Plaza Building 2, Olympia, Washington
98504, (206) 753-1749; Enforcement: Jack L. Beyers,
Securities Administrator, 1300 Quince Street S.E., P.O.
Box 648, Olympia, WA 98504, (206) 753-6928; and
Drafting: Suzanne E. Sarason, Securities Examiner, Se-
curities Division, 1300 Quince Street S.E., P.O. Box
648, Olympia, WA 98504, (206) 753—6928.

Name of Organization Proposing Rules: The Depart-
ment of Licensing, Securities Division.

Reasons Supporting the Proposed Rules: The proposed
rules are intended to conform the requirements for secu-
rities salesperson, investment adviser, and investment
adviser salesperson registration in Washington to the re-
quirements in other states. The proposed changes reflect
the adoption of two new national examinations: The cor-
porate securities limited representative examination and
the uniform investment adviser law examination.
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Department Comments: These rules are intended to
further implement the licensing provisions of chapter
21.20 RCW.

Federal or State Law: Not necessary to comply with
any federal or state law or federal or state court
decisions.

Small Business Impact Statement: Not been prepared
because the department does not believe that any eco-
nomic impact is involved on more than twenty percent of
all industries or more than ten percent of any one indus-
try. Any impact that the rules may have upon small
business is intended to fall equally on all businesses.
Comments regarding any possible economic impact on
small business should be directed to Jack L. Beyers, Ad-
ministrator of Securities, at the address or telephone
number shown above.

AMENDATORY SECTION (Amending Order SDO-047-88, filed
8/8/88)

WAC 460-20A-220 SALESPERSON REGISTRATION AND
EXAMINATION. (1) Every applicant for registration as a securities
salesperson, unless exempt as provided herein, shall pass the following
examinations with a score of seventy percent or better and complete
the NASD Form U—4.

(a) For a salesperson's license to effect or attempt to effect sales of
general securities, the individual shall pass the NASD uniform securi-
ties agent state law examination and the NASD general securities rep-
resentative examination.

(b) For a limited salesperson’s license to effect or to attempt to ef-
fect sales of investment company securities, variable contracts or mu-
tual funds, the individual shall pass the NASD investment company
products /variable contracts representative examination and the uni-
form securities agent state law examination.

(c) For a limited salesperson's license to effect or to attempt to effect
sales of limited partnership interests and interests in tax shelters, the
individual shall pass the NASD direct participation program represen-
tative examination and the uniform securities agent state law
examination.

(d) For a limited salesperson's license to effect or to attempt to ef-
fect sales of municipal bonds, the individual shall pass the NASD mu-
nicipal securities representative examination and the uniform securities
agent state law examination.

(e) For a limited salesperson's license to effect or to attempt to effect
sales of real estate program offerings, the individual shall pass the uni-
form real estate securities examination and the uniform securities
agent state law ((exam)) examination.

() For a limited salesperson's license to effect or attempt to effect
sales on behalf of the issuer of a single offering of the issuer where no
commissions or similar remuneration will be paid or given directly or
indirectly in connection with the offer or sale of the issuer's securities,
the individual shall pass the uniform securities state law examination.

(g) For a limited salesperson's license to effect or attempt to effect
sales of corporate securities, the individual shall pass the NASD cor-
porate securities limited representative examination and the uniform
securities agent state law examination.

(2) Any individual out of the business of effecting transactions in
securities for less than two years and who has previously passed the
required examinations in subsection (1)(a), (b), (c), (d), or (e) of this
section or the Washington state securities examination shall not be re-
quired to retake the examination(s) to be eligible to be relicensed upon
application.

(3) Upon written application and approval, the director may exempt
the following persons from the testing requirements in subsection (1)
((zbove)) of this section:

(a) For a particular original offering of an issuer's securities where
no commission or similar remuneration will be paid or given directly or
indirectly in connection with the offer or sale of such securities, not
more than two officers of the issuer or corporate general partner or two
individual general partners, provided, however, that the period of such
exemption from testing requirements shall not exceed ninety days. To
remain licensed for any continuation of the offering of securities be-
yond ninety days, the applicant must comply with the requirements of
subsection (1) ((above)) of this section.
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(b) A salesperson engaged exclusively in the sale of condominium
securities provided that written notice is given to the director five days
prior to the exercise of the exemption and that such salesperson submit
a copy of his/her current Washington real estate license to the direc-
tor. If that license is cancelled, suspended or revoked, the exemption
will not apply to any further transaction.

(4) The licenses in subsection (1) of this section shall be effective
until December 31 of the year of issuance at which time it shall be re-
newed or if not renewed shall be deemed delinquent except that the
expiration date of the licenses of salespersons representing issuers may
be adjusted to coincide with the expiration date of the securities regis-
tration of the issuer. In the latter case, the license shall be renewed, or
if not renewed, shall be deemed delinquent at the expiration of the is-
suer's securities registration. For any renewal application postmarked
after the expiration date but received by the director within two
months of the expiration date, the licensee shall pay a delinquency fee
of ten dollars in addition to the renewal fee. No renewal applications
will be accepted after that time.

(5) Any applicant not completing the salesperson application in full
shall be issued a deficiency letter. The deficiency must be corrected
within the subsequent six-month period. If not so completed, one-half
the filing fee shall be returned to the applicant. A new application and
filing fee must then be filed in order to initiate application.

(6) Any salesperson registered prior to August 15, 1981, and who
was registered with the Washington state securities division as of the
date of the adoption of these regulations and registered continuously
thereafter, shall be subject to the regulation in effect at the time of the
original application.

AMENDATORY SECTION (Amending Order SDO-220-85, filed
11/19/85)

WAC 460-24A-050 INVESTMENT ADVISER AND IN-
VESTMENT ADVISER SALESPERSON (REPRESENTATIVE)
REGISTRATION AND EXAMINATIONS. (1) In order to be li-
censed in this state as an investment adviser the individual applicant,
the officer if the applicant is a corporation or a general partner if the
applicant is a partnership shall complete the uniform ((securities-agent
state)) investment adviser law examination with a score of seventy
percent or better and complete one of the following with a score of
seventy percent or better:

(a) NASD general securities principal examination (Series 24) or

(b) NASD investment company products/variable contracts princi-
pal examination (Series 26).

The applicant must also complete a Form ADV for the state of
Washington.

(2) An individual applicant, an officer if the applicant is a corpora-
tion or a general partner if the applicant is a partnership any one of
which has completed the uniform ((securitics—agent-state)) investment
adviser law examination with a score of seventy percent or better and
which holds one of the following designations, shall not be required to
complete the exams designated in subsection (1)(a) and (b) of this
section in order to apply for an investment advisers license:

(a) Chartered investment counselor, or

(b) Chartered financial analyst, or

(c) Certified financial planner which designation is completed on or
after the effective date of these rules.

The applicant must also complete a Form ADV for the state of
Washington.

(3) If the individual officer who takes the examination on behalf of a
corporate applicant or the individual general partner who takes the ex-
amination on behalf of a partnership ceases to be an officer or general
partner, then the investment adviser must notify the securities division
of a substitute officer or general partner who has passed the examina-
tions required in subsection (1) of this section within two months in
order to maintain the investment adviser license.

(4) In order to be licensed in this state as an investment adviser
salesperson (representative) the individual applicant shall complete the
uniform ((securities—agent-state)) investment adviser law examination
with a score of seventy percent or better and complete one of the fol-
lowing with a score of seventy percent or better unless subsection (6)
of this section applies:

(a) NASD general securities representative examination (Series 7),
or

(b) NASD investment company products/variable contracts limited
representative qualifications examination (Series 6).

The applicant must also complete the Form U—4 for the state of
Washington.
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(5) An individual who has completed the uniform ((sccuriticsagent
state)) investment adviser law examination with a score of seventy
percent or better and who holds one of the following designations shall
not be required to complete the exams designated in subsection (4) of
this section in order to apply for an investment adviser salesperson
(representative) license.

(a) Chartered investment counselor

(b) Chartered financial analyst

(c) Certified financial planner whose designation is completed on or
after the effective date of these rules.

The applicant must also complete the Form U—4 for the state of
Washington.

(6) The administrator may waive the testing requirements in sub-
section (5) of this section for an investment adviser representative
whose activities will be limited to supervising the firm's investment ad-
visory activities in Washington, provided that the applicant has been
employed for five years preceding the filing of the application in a su-
pervisory capacity, or as a portfolio manager, by an investment adviser
registered under the Investment Advisers Act of 1940 for at least five
years and the investment adviser has been engaged in rendering "in-
vestment supervisory services” as defined in section 202 (a)(13) of the
Investment Advisers Act of 1940.

(7) Any individual who has been retained or employed by an invest-
ment adviser to solicit clients or offer the services of the investment
adviser or manage the accounts of said clients any time during the two
years prior to application and who has previously passed the required
examination in subsection (1) or (4) of this section or the Washington
state investment advisers examination shall not be required to retake
the examination(s) to be eligible to be relicensed as an investment ad-
viser salesperson (representative) upon application.

(8) Any investment adviser or investment adviser salesperson regis-
tered prior to August 15, 1981, and who was registered with the
Washington state securities division as of the date of the adoption of
these regulations and remained registered thereafter shall be subject to
the regulations in effect at the time of the original application.

WSR 89-13-068
PROPOSED RULES
DEPARTMENT OF LICENSING
(Securities Division)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Li-
censing intends to adopt, amend, or repeal rules con-
cerning the registration and examination of mortgage
securities, broker—dealers and salespersons as follows:

Amd WAC 460-33A-010 Application.

Amd WAC 460-33A-015 Definitions.

Amd WAC 460-33A-017 Registration not required.

Amd WAC 460-33A-031 Minimum investor suitability
requirements.

Amd WAC 460-33A-055 Escrow account.

Amd WAC 460-33A-065 Service agreement.

Amd WAC 460-33A—080 Registration and examination of mort-
gage broker—dealer.

Amd WAC 460-33A-085 Registration and examination of mort-
gage securities salespersons.

Amd WAC 460-20A-220 Salesperson registration and
examination.

Amd WAC 460-20A-230 Broker—dealer  registration and

examination;

that the agency will at 10:30 a.m., Tuesday, July 25,
1989, in the 1st Floor Conference Room, Business Li-
cense Services, Building 2, Black Lake Plaza, 405 Black
Lake Boulevard, Olympia, WA 98504, conduct a public
hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 8, 1989.
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The authority under which these rules are proposed is
RCW 21.20.450.

The specific statute these rules are intended to imple-
ment is chapter 21.20 RCW.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

The department reserves the right to modify the text
of this proposed rule before the hearing or in response to
written or oral comments received before or during the
hearing.

The department may need to change the date for
hearing or adoption on short notice. To ascertain that
the hearing or adoption will take place as stated in this
notice, an interested person may contact Jack L. Beyers,
Securities Administrator, whose address is set forth
herein.

Written or oral submissions may also contain data,
views or agreements concerning the effect of the pro-
posed rules on economic values, pursuant to chapter 43-
21H RCW,

Correspondence relating to this notice and proposed
rule shall be addressed to:

Jack L. Beyers
Securities Administrator

P.O. Box 648
Olympia, WA 98504

Dated: June 15, 1989
By: Mary Faulk
Director

STATEMENT OF PURPOSE

Name of Agency: Department of Licensing, Securities
Division.

General Purpose of These Rules: To amend chapter
460-33A WAC, which governs the offer and sale of
mortgage paper securities to individual investors. The
requirements for broker—dealers and salespersons wish-
ing to obtain limited licenses to transact business in
mortgage paper securities have been moved to chapter
460-20A WAC, the section of the Washington Admin-
istrative Code that deals with securities broker—dealers
and salesmen.

Description and Summary of These Rules: WAC
460-33A-010 establishes the scope of chapter 460-33A
WAC. The proposed amendments clarify that chapter
460-33A WAUC is intended to offer an optional method
of registration for mortgage paper securities and that
when applicable, the debenture company provisions of
chapter 21.20 RCW must also be followed. Provisions
regarding exemptions from registration have been moved
to WAC 460-33A-017; WAC 460-33A-015(5) has
been amended to simplify the definition "mortgage paper
securities” and clarify that chapter 460-33A WAC is
not intended to alter either the statutory definition of a
"security" contained in RCW 21.20.005(12) or the se-
curity and transactional exemptions contained in RCW
21.20.310 and 21.20.320; WAC 460-33A-031(2) has
been amended for clarification, to establish a limit
regarding the size of investment that a purchaser can
have in the mortgage paper securities of any one bor-
rower, and to reflect the recent changes in WAC 460-
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44A-500 through 460-44A-506; WAC 460-33A-055
has been amended to clarify that interest earned on es-
crowed funds shall not be paid to the mortgage broker—
dealer. The amendment also clarifies that the escrow ac-
count must be acceptable to the administrator and that
all checks by which mortgage paper securities are pur-
chased must be written to the escrow account; WAC
460-33A-065 has been amended to correct an apparent
typographical error in the current text with regard to
service agreement requirements; WAC 460-33A-080,
460-33A-085, 460-20A—220 and 460-20A-230 have
been amended to clarify the registration and exam re-
quirements for mortgage broker—dealers and their sales-
persons. The exam requirements are essentially un-
changed, but are now grouped with the other securities
broker—dealer and salesperson requirements in chapter
460-20A WAC; and WAC 460-33A-105 has been
amended so that the investor may no longer undertake to
do his own appraisal. The amendment to WAC 460-
33A-105(2) makes clear that an independent appraisal
must reflect the value of the subject property on an "as
is" basis. WAC 460-33A-105(3) has been added to re-
quire the appraiser be certified in conformance with HB
1917, which was recently passed by the legislature.

Statutory Authority and Implementation: The author-
ity under which these rules are proposed is RCW 21.20-
.450 and the statute that these rules are intended to im-
plement is chapter 21.20 RCW.

Responsible Department Personnel: In addition to the
director of the Department of Licensing, the following
agency personnel have the responsibility for drafting,
implementing and enforcing these rules: Implementation:
Ken Mark, Assistant Director, Business License Ser-
vices, Black Lake Plaza, Building 2, Olympia,
Washington 98504, (206) 753—-1749; Enforcement: Jack
L. Beyers, Administrator, Securities Division, 1300
Quince Street, P.O. Box 648, Olympia, WA 98504,
(206) 753—6928; and Drafting: William M. Beatty, Se-
curities Examiner, 1300 Quince Street, P.O. Box 648,
Olympia, WA 98504, (206) 753-6928.

Name of Organization Proposing Rules: The Depart-
ment of Licensing, Securities Division.

Reasons Supporting the Proposed Rules: Most of the
above—noted provisions have been amended for the sake
of clarification of existing law and/or practice. Other
sections, such as WAC 460-33A-105, have been
amended in response to enforcement concerns.

Department Comments: These rules are intended to
clarify existing rules and to establish needed changes in
chapter 460-33A WAC. The changes reflect the divis-
ion's registration and enforcement experiences under
chapter 460-33A WAC.

Federal or State Laws: Not necessary to comply with
any federal law or federal or state court decision.

Small Business Impact Statement: Not been prepared
because the department does not believe that any eco-
nomic impact is involved on more than twenty percent of
all industries or more than ten percent of any one indus-
try. Any impact that these rules may have upon small
business is intended to fall equally on all business. Com-
ments regarding any possible economic impact on small
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business should be addressed to Jack L. Beyers, Securi-
ties Administrator, at the address or telephone number
shown above.

AMENDATORY SECTION (Amending Order SDO-047-88, filed
8/8/88)

WAC 460-20A-220 SALESPERSON REGISTRATION AND
EXAMINATION. (1) Every applicant for registration as a securities
salesperson, unless exempt as provided herein, shall pass the following
examinations with a score of seventy percent or better and complete
the NASD Form U-4.

(a) For a salesperson's license to effect or attempt to effect sales of
general securities, the individual shall pass the NASD uniform securi-
ties agent state law examination and the NASD general securities rep-
resentative examination.

(b) For a limited salesperson's license to effect or to attempt to ef-
fect sales of investment company securities, variable contracts or mu-
tual funds, the individual shall pass the NASD investment company
products/variable contracts representative examination and the uni-
form securities agent state law examination.

(c) For a limited salesperson’s license to effect or to attempt to effect
sales of limited partnership interests and interests in tax shelters, the
individual shall pass the NASD direct participation program represen-
tative examination and the uniform securities agent state law
examination.

(d) For a limited salesperson’s license to effect or to attempt to ef-
fect sales of municipal bonds, the individual shall pass the NASD mu-
nicipal securities representative examination and the uniform securities
agent state law examination.

(e) For a limited salesperson's license to effect or to attempt to effect
sales of real estate program offerings, the individual shall pass the uni-
form real estate securities examination and the uniform securities
agent state law ((exam)) examination.

(f) For a limited salesperson's license to effect or attempt to effect
sales on behalf of the issuer of a single offering of the issuer where no
commissions or similar remuneration will be paid or given directly or
indirectly in connection with the offer or sale of the issuer's securities,
the individual shall pass the uniform securities state law examination.

(2) For a limited salesperson’s license to effect or attempt to effect
sales of corporate securities, the individual shall pass the NASD cor-
porate securities limited representative examination and the uniform
securities agent state law examination.

(h) For a limited salesperson's license to effect or attempt to effect
sales of mortgage paper securities as defined in WAC 460-33A-
015(5), the individual shall pass the uniform securities agent state law

examination.

(2) Any individual out of the business of effecting transactions in
securities for less than two years and who has previously passed the
required examinations in subsection (1)(a), (b), (c), (d), or (€) of this
section or the Washington state securities examination shall not be re-
quired to retake the examination(s) to be eligible to be relicensed upon
application.

(3) Upon written application and approval, the director may exempt
the following persons from the testing requirements in subsection (1)
((above)) of this section:

(a) For a particular original offering of an issuer's securities where
no commission or similar remuneration will be paid or given directly or
indirectly in connection with the offer or sale of such securities, not
more than two officers of the issuer or corporate general partner or two
individual general partners, provided, however, that the period of such
exemption from testing requirements shall not exceed ninety days. To
remain licensed for any continuation of the offering of securities be-
yond ninety days, the applicant must comply with the requirements of
subsection (1) ((zbove)) of this section.

(b) A salesperson engaged exclusively in the sale of condominium
securities provided that written notice is given to the director five days
prior to the exercise of the exemption and that such salesperson submit
a copy of his/her current Washington real estate license to the direc-
tor. If that license is cancelled, suspended or revoked, the exemption
will not apply to any further transaction.

(4) The licenses in subsection (1) of this section shall be effective
until December 31 of the year of issuance at which time it shall be re-
newed or if not renewed shall be deemed delinquent except that the
expiration date of the licenses of salespersons representing issuers may
be adjusted to coincide with the expiration date of the securities regis-
tration of the issuer. In the latter case, the license shall be renewed, or
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if not renewed, shall be deemed delinquent at the expiration of the is-
suer's securities registration. For any renewal application postmarked
after the expiration date but received by the director within two
months of the expiration date, the licensee shall pay a delinquency fee
of ten dollars in addition to the renewal fee. No renewal applications
will be accepted after that time.

(5) Any applicant not completing the salesperson application in full
shall be issued a deficiency letter. The deficiency must be corrected
within the subsequent six—month period. If not so completed, one-half
the filing fee shall be returned to the applicant. A new application and
filing fee must then be filed in order to initiate application.

(6) Any salesperson registered prior to August 15, 1981, and who
was registered with the Washington state securities division as of the
date of the adoption of these regulations and registered continuously
thereafter, shall be subject to the regulation in effect at the time of the
original application.

AMENDATORY SECTION (Amending Order SDO-047-88, filed
8/8/88)

WAC 460-20A-230 BROKER-DEALER REGISTRATION
AND EXAMINATION. (1) In order to be licensed in this state as a
broker—dealer the individual applicant, an officer if the applicant is a
corporation, or a general partner if the applicant is a partnership shall
pass the following examination with a score of 70% or better and com-
plete the SEC Form B/D and complete the state of Washington regis-
tration check sheet.

(a) For a broker—dealers license to effect transactions in general se-
curities one individual, officer or general partner shall pass the NASD
general securities principal examination, the uniform securities agent
state law examination, and the financial and operations principal
examination.

(b) For a limited broker—dealer license to effect transactions in in-
vestment company securities, variable contracts or mutual funds one
individual, officer or general partner shall pass the NASD investment
company products/variable contracts principal examination and the
uniform securities agent state law examination.

(c) For a limited broker—dealers license to effect transactions in lim-
ited partnership interests and interests in tax shelters one individual,
officer or general partner shall pass the NASD direct participation
programs principal examination and the uniform securities agent state
law examination.

(d) For a limited broker—dealer's license to effect transactions in
municipal bonds, one individual, officer or general partner shall pass
the NASD municipal securities principal examination and the uniform
securities agent state law examination.

(e) For a limited broker-dealer's license to effect transactions in
mortgage paper securities as defined in WAC 460-33A-015(5), one
individual, officer, or general partner shall pass the uniform securities
agent state law examination.

(2) The director may upon appllcatlon waive the financial and oper-
ations examination required in subsection (1)(a) of this section for
brokerage firms which do not hold funds or securities for, or owe mon-
ey or securities to customers and do not carry accounts of or for
customers.

(3) If the individual officer who takes the examination on behalf of a
corporate applicant or the individual general partner who takes the ex-
amination on behalf of a partnership ceases to be an officer or general
partner, then the broker—dealer must notify the securities division of a
substitute officer or general partner who has passed the same category
of examination specified in subsection (1)(a), (b), (c), or (d) of this
section within two months in order to maintain the broker—dealers
license.

(4) The licenses in subsection (1)(a), (b), (c), or (d) of this section
shall be effective until December 31 of the year of passage at which
time it shall be renewed or be delinquent. For any renewal application
postmarked after the expiration date but received by the director on or
before March 1, the licensee shall pay a delinquency fee of twenty—five
dollars in addition to the renewal fee. No renewal applications will be
accepted thereafter.

(5) Any applicant not completing the broker—dealer application in
full shall be issued a deficiency letter. The deficiency must be corrected
within the subsequent six—month period. If not so completed, one-half
the filing fee shall be returned to the applicant. A new application and
filing fee must then be filed in order to initiate application.
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(6) Any broker—dealer registered prior to August 15, 1981, and who
was registered with the Washington state securities division as of the
date of the adoption of these regulations and remained registered con-
tinuously thereafter shall be subject to regulations in effect at the time
of the original application.

AMENDATORY SECTION (Amending Order SDO-140-86, filed
10/20/86)

WAC 460-33A-010 APPLICATION. (1) The rules contained in
these regulations are intended to offer an optional method for the

registration((s)) of ((securmcs—molvmg—notes—and—bonds-sccmed—by

ments)) 'mortggge paper securities” as defined in WAC 460-33A~
015(5). While applications for registration not conforming to the stan-
dards contained herein shall be looked upon with disfavor, where good
cause is shown, certain rules of this chapter may be modified or waived
by the administrator, if consistent with the spirit of these rules.

(2) The application of these rules does not affect those issuers to
which or to whom the debenture company sections of the Securities
Act apply. ((H-apphicable;issuers—must—comply—with—those—statutory
sections:))

(3) These rules do not affect the statutory exemptlons provided for

by (( )), nor ((

)) will ((mot)) they be applied
to, those securities or transactions exempt under RCW 21.20.310 or
21.20.320. These rules are not intended to expand or restrict the defi-
nition of "security” as defined in RCW 21.20.005(12).

((€5))) (4) The rules contained in this chapter are only applicable to
mortgage paper securities, mortgage broker—dealers and mortgage
salespersons registering under this chapter.

AMENDATORY SECTION (Amending Order SDO-140-86, filed
10/20/86)

WAC 460-33A-015 DEFINITIONS. As used in this chapter:

(1) "Liquid assets” means cash and other nonpledged assets which
are convertible into cash within a five—day period in the normal course
of business.

(2) "Mortgage broker—dealer” means a person who is defined as a
"broker—dealer” in RCW 21.20.005(3) and who effects transactions in
mortgage paper securities registered under the provisions of this
chapter.

(3) "General offering circular” means a disclosure document that
gives a general description of what is involved in the purchase of mort-
gage paper securities and the business of offering the mortgage paper
securities including a description of the mortgage broker—dealer.

(4) "Mortgage salesperson” means a person other than a mortgage
broker—dealer who is defined as a "salesperson” in RCW 21.20.005(2)
and who represents a mortgage broker—dealer in effecting offers or
sales of mortgage paper securities registered under the provisions of
this chapter.

(5) "Mortgage paper securities” means((:

€2))) notes and bonds, or other debt securities secured by mortgages
or trust deeds on real or_personal property or ((on)) by a vendor's in-
terest in a property sales contract or options granting the right to pur-
chase any of the foregoing ((

tc)-An-interest-of severat-investors—ma-singtc-mortgage;-trust-deed
or-single—property-sales—contracts)), including any guarantee of or in-

terest in the foregoing.
(6) "Specific offering circular™ means a disclosure document de-

scribing the specific mortgage paper securities offering, which is meant
to accompany the general offering circular.
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AMENDATORY SECTION (Amending Order SDO-140-86, filed
10/20/86)

WAC 460-33A—-017 REGISTRATION NOT REQUIRED. Each
of the following ((straft)) need not be ((exempt—from—registration))

registered under the rules of this cha chapter:

(1) Any offer or sale to a bank, savings institution, trust company,
insurance company, investment company as defined in the Investment
Company Act of 1940, pension or profit—sharing trust, or other finan-
cial institution or institutional buyer.

(2) Any security issued by and representing an interest in or a debt
of, or guaranteed by, any bank organized under the laws of the United
States, any federal savings bank, or any bank, savings bank, or trust
company organized or supervised under the laws of any state.

(3) Any security issued by and representing an interest in or a debt
of, or guaranteed by, any federal savings and loan association, federal
savings bank, or any building and loan or similar association organized
under the laws of any state and authorized to do business in this state.

(4) Any security issued by and representing an interest in or a debt
of, or guaranteed by, any insurance company organized under the laws
of this state and authorized to do and actually doing business in this
state.

(5) Any security issued or guaranteed by any federal credit union or
any credit union, industrial loan association, or similar association or-
ganized and supervised under the laws of this state.

(6) Any transaction in a note or bond secured by real property that
is ((cxcmpﬁf—the-emrre—mortgagc—decd—of-mt—oragrcemcm—ls-of-
fered—and-sotd-as—2-unit)) exempted under RCW 21.20.320(5): PRO-
VIDED, That ((any)) a transaction ((including)) shall not be deemed
to be within the exemption granted by RCW 21.20.320(5) if any of the
following ((dcments—shaﬂ-not—be—decmed-to-bemmpt-undcr‘fhsw
vistor)) services are offered or included by the mortgage broker—dealer
or its affiliates:

((®)) (a) Guarantying the note or contract against loss at any
time((5)); or

((61))) (b) Guarantying that payments of principal or interest will
be paid((;)); or

((6iD)) (c) Assuming any payments necessary to protect the securi-
ty of the note or contract, excluding necessary advances for taxes and
msurance(( )): or

(¢t ; T fme;

) (d) Guarantying a specific yield or return on the note or con-
tract((;)); or

((&v1))) (e) Paying any interest or premium by the mortgage broker—
dealer for a period prior to actual purchase and delivery of the note or
contract((;)); or

((eviD))) _(Q Paying any money other than that collected from the
borrower after the note or contract falls into arrears((s)); or

((&+1iDY)) (g) Repurchasing the note or contract, provided that, this
is not intended to prohibit good faith repurchases as an effort to assist
the investor as long as the representation is not made at the time of
sale and not as a part of the sales program((; ))1 or

(&

) (h) Promising the investor a market for the resale of the mort-
gage paper securities.

AMENDATORY_ SECTION (Amending Order SDO-140-86, filed
10/20/36)

WAC 460-33A-031 MINIMUM INVESTOR SUITABILITY
REQUIREMENTS. In any sale of mortgage paper registered under
the rules of this chapter, the mortgage broker—dealer shall have rea-
sonable grounds to believe and after making reasonable inquiry shall
believe that both the conditions of subsections (1) and (2) of this sec-
tion are satisfied:

(1) The investment is suitable for the purchaser upon the basis of
the facts disclosed by the purchaser as to the purchaser's other security
holdings and as to the purchaser's financial situation and needs; and

(2) The purchaser qualifies for at least one of the following:
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(a) The purchaser's investment in the mortgage paper securities
((shatt)) being offered does not exceed twenty percent of the purchas-
er's net worth, or joint net worth with that person's spouse: PROVID-
ED, That the purchaser's total investment in mortgage paper securities
involving any one borrower or his affiliates may not exceed twenty
percent of the purchaser's net worth, or joint net worth with that per-
son's spouse;

(b) The purchaser's investment ((shai)) in the mortgage paper se-
curities being offered does not exceed ten percent of the purchaser's
(including spouse) taxable income for federal tax purposes for the last
year: PROVIDED, That the purchaser's total investment in_mortgage
paper securities involving any one borrower or his affiliates may not
exceed twenty percent of the purchaser's net worth, or joint net worth
with that person's spouse;

(c) The purchaser, either alone or with ((his)) a purchaser represen-
tative as defined in WAC 460-44A-501 ((shatt-have)), has, as ((set
forth)) stated in WAC ((466—44A=506)) 460-44A-505, such knowl-
edge and experience in financial and business matters that he is capa-
ble of evaluating the merits and risks of the prospective investment; or

(d) The purchaser is an accredited investor as defined in WAC 460—
44A-501.

AMENDATORY SECTION (Amending Order SDO-140-86, filed
10/20/36)

WAC 460-33A-055 ESCROW ACCOUNT. (1) All funds re-
ceived from lenders or investors to purchase mortgage paper securities
shall be deposited within forty—eight hours of receipt in ((x—speeific))
an escrow account acceptable to the administrator. The escrow account
shall be maintained (( )) in a financial institution as set
forth in WAC 460-33A-050(2) or with an independent escrow agent
registered under chapter 18.44 RCW. All checks by which purchases
or investments are made shall be made payable to the escrow account.
All necessary disbursements shall be made from ((that)) the €SCrow
account. ((
bursed—from—the-escrow—account-only-toa—specificfoan—cscrow;—where
frnde—with-be-gist +ont tosi ; fatiom-

€2))) No person acting as a mortgage broker—dealer or his agent
shall accept any purchase or investment funds for mortgage paper se-
curities in advance of the time necessary to fund the loan transaction.
No such fund shall be maintained in such account for longer than sixty
days without disbursing the funds and the escrow agreement must pro-
vide that funds maintained in such account shall be returned to the in-
vestor on the sixty—first day from deposit in the account((+PROVID-
ED—Fhat—the—: " e imed—shatt ;

]

)). No interest
earned on escrow account funds shall be paid to the mortgage broker—
dealer or its affiliates. The escrow agreement must provide that funds
may be disbursed from the escrow account only to a specific loan es-
crow, where funds will be disbursed only upon closing and recordation,
or to return the funds to the lenders or investors.

((639)) (2) The escrow agreements shall provide that the funds will
not be subject to the mortgage broker—dealer's creditors.

((#9)) (3) The account shall be subject to an audit at any reason-
able time by the securities division.

AMENDATORY SECTION (Amending Order SDO-140-86, filed
10/20/36)

WAC 460-33A-065 SERVICE AGREEMENT. (1) Every per-
son acting as a mortgage broker—dealer, or an agent or affiliate thereof,
who undertakes to service a mortgage paper security shall have a writ-
ten agreement with the lender or holder of the contract setting forth
specifically what services will be provided.

(2) The service agreement shall require:

(a) That payments received on the note, bond or obligation be im-
mediately deposited to a trust account and in accordance with the pro-
visions of this rule; ((and))

(b) That such payments shall not be commingled with the assets of
the servicing agent or used for any transaction other than the transac-
tion for which the funds are received((:));

((6)) (c) That payments received on the note, bond or obligation
shall be transmitted to the purchasers or lenders pro rata according to
their respective interests within thirty-one days after receipt thereof by
the agent. If the source for such payment is not the maker of the note,
bond or obligation, the agent will inform the purchasers or lenders of
the source for payment. A broker or servicing agent who transmits to
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the purchasers or lenders such broker's and/or servicing agent's own
funds to cover payments due from the borrower but unpaid may re-
cover the amount of such advances from the trust fund when the past
due payment is received((;)); and

(d) That the servicing agent will file a request for notice of default
upon any prior encumbrances and promptly notify the purchasers or
lenders of any default on such prior encumbrances or on the note or
notes subject to the servicing agreement.

AMENDATORY SECTION (Amending Order SDO-140-86, filed
10/20/86)

WAC 460-33A-080 REGISTRATION AND EXAMINATION
OF MORTGAGE BROKER-DEALERS. (1) Every person acting as
a mortgage broker—dealer, unless otherwise exempt, must first obtain a
broker—dealer s license under the provisions of chapter 460—20A WAC

(2) ((-Evcry—apphcam—forrcgrsn-aﬂon—m—mmgagc—lmkctﬁca{cr
under-this—sectionshatt-pass—the—-YniformSecuritiesAgent-Stateaw
Examimation(Series—63)-with-a-scorc-of seventypercent-or-better-and
compicto thFe].apph_:at.mn form-as-prescribed-by-the-director-of-the-de

€39)) Every applicant under this section shall provide the securities
administrator proof of compliance with either WAC 460-33A-040((-

chapter)) or 460-20A—100.

AMENDATORY ‘SECTION (Amending Order SDO-140-86, filed
10/20/86)

WAC 460-33A—085 REGISTRATION AND EXAMINATION
OF MORTGAGE SECURITIES SALESPERSONS. (({8)) Every

person acting as a mortgage securities salesperson, unless otherwise
exempt, must first obtain a salesperson's license under the provisions of

chapter 460-20A WAC ((or—the—provistons—of-this—section)) and be

employed by a broker—dealer or mortgage broker—dealer.

(«

o atdontsaotchy-t rties)

AMENDATORY SECTION (Amending Order SDO-140-86, filed
10/20/86)
WAC 460-33A-105 APPRAISALS. (1) An appraisal of each

parcel of real property or other property which secures or relates to a
transaction subject to the provisions of this chapter shall be made by

an independent appraiser ((imtess—the—purchaser—of-theobligation—to
whichtheparcet-orother-property refates-indicates—imwriting-that-he
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witt-obtain—his—own—appraisat)). The appraisal (( )
shall be kept on file by the mortgage broker—dealer for four years

(2) The appraisal shall reflect the value of the property on an "as is"
not an "as built" basis.

(3) The appraisal shall conform to the following requirements:

(a) The appraisal shall be prepared by a competent, independent
appraiser acceptable to the administrator; and

(b) The appraiser shall be certified in conformance with House Bill
No. 1917.

(4) An appraisal made within the twelve—month period prior to the
sale of the mortgage paper security is sufficient.

((63)) (5) The written consent of any appraiser who is named as
having prepared an appraisal in connection with the mortgage paper
securities offering shall be filed with the securities administrator.

((64))) (6) In lieu of the appraisal required by this section, the
mortgage broker—dealer may elect to rely on the most recent tax as-
sessment valuation of each parcel of real property.

WSR 89-13-069
PROPOSED RULES
DEPARTMENT OF LICENSING
(Securities Division)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Li-
censing intends to adopt, amend, or repeal rules con-
cerning the regulation and exemption of securities under
the Securities Act of Washington, chapter 21.20 RCW,
as follows:

New  WAC 46042A-030 Exemption of securities pursuant to
RCW 21.20.310(1).
Rep  WAC 460-42A-020 Health care facilities authority bonds;

that the agency will at 11:00 a.m., Tuesday, July 25,
1989, in the 1st Floor Conference Room, Business Li-
cense Services, Building 2, Black Lake Plaza, 405 Black
Lake Boulevard, Olympia, WA 98504, conduct a public
hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 8, 1989.

The authority under which these rules are proposed is
RCW 21.20.310(1) and 21.20.450.

The specific statute these rules are intended to imple-
ment is RCW 21.20.310(1).

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

The department reserves the right to modify the text
of these proposed rules before the hearing or in response
to written or oral comments received before or during
the hearing.

The department may need to change the date for
hearing or adoption on short notice. To ascertain that
the hearing or adoption will take place as stated in this
notice, an interested person may contact Jack L. Beyers,
Securities Administrator, whose address is set forth
herein. _

Written or oral submissions may also contain data,
views or agreements concerning the effect of the pro-
posed rules on economic values, pursuant to chapter 43-
.21H RCW.
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Correspondence relating to this notice and proposed
rule shall be addressed to:
Jack L. Beyers
Securities Administrator
P.O. Box 648
Olympia, WA 98504
Dated: June 15, 1989
By: Mary Faulk
Director

STATEMENT OF PURPOSE

Name of Agency: Department of Licensing, Securities
Division.

General Purpose: The rule shown below is proposed
under the Securities Act of Washington, chapter 21.20
RCW, to allow certain government securities to be ex-
empt from registration by rule rather than by order of
the administrator.

Description and Summary of the Rule: WAC 460-
42A-030 specifies conditions under which certain gov-
ernmental securities payable solely from revenues to be
received from nongovernmental industrial or commercial
enterprises qualify for exemption from registration under
RCW 21.20.310(1).

Statutory Authority: The authority under which
WAC 460-42A-030 is proposed is RCW 21.20.310(1)
and [21.20].450 and the specific statute it is intended to
implement is RCW 21.20.310(1).

Responsible Department Personnel: In addition to the
director of the Department of Licensing, the following
agency personnel have responsibility for drafting, imple-
menting and enforcing this rule: Implementation: Ken
Mark, Assistant Director, Business License Services,
Black Lake Plaza, Building Two, Olympia, WA 98504,
(206) 753-1749; Enforcement: Jack L. Beyers, Securi-
ties Administrator, 1300 Quince Street, Olympia, WA
98504, (206) 753-6928; and Drafting: Janet McKinney,
Securities Examiner, 1300 Quince Street, Olympia, WA
98504.

Name of Organization Proposing Rule: The Depart-
ment of Licensing, Securities Division.

Reasons Supporting the Proposed Rule: The rule is
intended to create greater certainty in the granting of
exemptions from registration under RCW 21.20.310(1).

Department Comments: The rule will allow securities
meeting the conditions of the rule to proceed without
applying to the department for an order of exemption.

Federal or State Laws: Not necessary to comply with
any federal law or state law or any federal or state court
decision.

Small Business Impact Statement: Not been proposed
because the department does not believe that any eco-
nomic impact is involved on more than twenty percent of
all industries or more than ten percent of any one indus-
try. Any impact that the rule may have upon small
business is intended to fall equally on all businesses.
Comments regarding any possible economic impact on
small business should be directed to Jack L. Beyers, at
the address and telephone number shown above.

NEW SECTION

WAC 460-42A-030 EXEMPTION OF SECURITIES PURSU-
ANT TO RCW 21.20.310(1). Any security which would otherwise be
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exempt from registration under RCW 21.20.310(1) except that it is
payable from a nongovernmental industrial or commercial enterprise
shall be exempt from registration if it meets the requirements of either
subsection (1) or (2) of this section:

(1) The security receives a rating of "AA" or better from Standard
and Poor's Corporation or an equivalent rating from Moody's Investors
Service, Inc.; or

(2)(a) The security is issued to fund a single-family mortgage loan
program established and operated by a state housing finance agency;
and

(b) The security receives a rating of at least "A+" from Standard
and Poor's Corporation or an equivalent rating from Moody's Investors
Service, Inc.

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 460—42A-020 HEALTH CARE FACILITIES AUTHOR-
ITY BONDS.

WSR 89-13-070
PROPOSED RULES
DEPARTMENT OF LICENSING
(Securities Division)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Li-
censing intends to adopt, amend, or repeal rules con-
cerning the regulation and exemption of securities as
follows:

New  WAC 460-44A-508 Insignificant deviations from a term,
condition, or requirement of WAC
460—44A-501 through 460—44A-506.

Amd WAC 460-44A-500 Preliminary notes.

Amd WAC 460-44A-501 Definitions and terms.

Amd WAC 460-44A-502 General conditions to be met.

Amd WAC 460—44A-503 Filing of notice and payment of fee
prior to sale.

Amd WAC 460—44A-505 Uniform offering exemption for limit-
ed offers and sales of securities not ex-
ceeding $5,000,000.

Amd WAC 460-44A-506 Exemption for nonpublic offers and

sales without regard to dollar amount
of offering;

that the agency will at 10:00 a.m., Tuesday, July 25,
1989, in the Ist Floor Conference Room, Business Li-
cense Services, Building 2, Black Lake Plaza, 405 Black
Lake Boulevard, Olympia, WA 98504, conduct a public
hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 8, 1989.

The authority under which these rules are proposed is
RCW 21.20.320 (1) and (16) and 21.20.450.

The specific statute these rules are intended to imple-
ment is RCW 21.20.320 (1) and (16).

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

The department reserves the right to modify the text
of this proposed rule before the hearing or in response to
written or oral comments received before or during the
hearing.

The department may need to change the date for
hearing or adoption on short notice. To ascertain that
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the hearing or adoption will take place as stated in this
notice, an interested person may contact Jack L. Beyers,
Securities Administrator, whose address is set forth
herein.

Written or oral submissions may also contain data,
views or agreements concerning the effect of the pro-
posed rules on economic values, pursuant to chapter 43-
.21H RCW.

Correspondence relating to this notice and proposed
rules shall be addressed to:

Jack L. Beyers
Securities Administrator

P.O. Box 648
Olympia, WA 98504

Dated: June 15, 1989
By: Mary Faulk
Director

STATEMENT OF PURPOSE

Name of Agency: Department of Licensing, Securities
Division.

General Purpose of Rule: Implements the exemptions
from registration of WAC 460—44A—-505 and 460—44A-
506 under the Securities Act of Washington, chapter
21.20 RCW. A new section WAC 460—44A-508 is add-
ed. These additions are proposed to conform our state
rules to the Federal Securities and Exchange Commis-
sion Rules 501, 502, 505, 506 and 508.

Statutory Authority: The addition and amendments to
the rules are proposed under the statutory authority of
RCW 21.20.450 and 21.20.320 (1) and (16) and are in-
tended to administratively implement these statutes.

Summary of Rules: WAC 460-44A-500 notes the
addition of WAC 460—44A-508 to the exemption rules;
WAC 460—44A-501 adopts the amendments to Securi-
ties and Exchange Commission Rule 501 dealing with
the definition of accredited investor, the calculation of
the aggregate offering price, the addition of WAC 460—
44A-508, and the definition of purchaser representative;
WAC 460—44A-502 adopts the amendments to Securi-
ties and Exchange Commission Rule 502 dealing with
information to be furnished and limitations on resale in
exempt offerings; WAC 460-—44A-503 conforms to a
clarifying change in Securities and Exchange Commis-
sion Rule 503; WAC 460-44A-505 refers to WAC 460—
44A-508; and WAC 460-44A-507 refers to WAC 460
44A-508.

Reason Proposed: To make the exemptions of WAC
460—44A—-505 and 460—44A-506 conform to the amend-
ments of Rules 505 and 506, adopted by the Securities
and Exchange Commission on March 14, 1989, effective
April 19, 1989.

Responsible Department Personnel: In addition to the
director of the Department of Licensing, the following
agency personnel have responsibility for drafting, imple-
menting and enforcing these rules: Implementation: Ken
Mark, Assistant Director, Business License Services,
Black Lake Plaza, Building 2, Olympia, Washington
98504, (206) 753-1749; Enforcement: Jack L. Beyers,
Securities Administrator, Securities Division, 1300
Quince Street, P.O. Box 648, Olympia, WA 98504,
(206) 753-6928; and Drafting: Michael E. Stevenson,

[87]

WSR 89-13-070

Securities Examiner, Securities Division, 1300 Quince
Street, P.O. Box 648, Olympia, WA 98504, (206) 753—
6928.

Proponents: The Department of Licensing, Securities
Division.

Agency Comments: The amendments to these rules
are necessary to keep the state exemptions from regis-
tration uniform with those of the Securities and Ex-
change Commission.

Federal Law: The amendments to these rules are
made to conform to the amendments to Rules 501, 502,
503, 506, and 508 of Regulation D of the Securities and
Exchange Commission.

Small Business Impact Statement: Not been prepared
because the department does not believe that there is
any economic impact on small business. Any impact that
the amendments to these rules may have is intended to
fall equally on all business. Comments regarding any
possible economic impact on small business should be
directed to Jack L. Beyers, Securities Administrator, at
the address or telephone number shown above.

AMENDATORY SECTION (Amending Order SDO-71-88, filed
7/12/88)

WAC 460-44A-500 PRELIMINARY NOTES. (1) The rules of
WAC 460—44A-501 through ((460—44A=5686)) 460—44A-508 relate
to transactions exempted from the registration requirements of the
Federal Securities Act of 1933 and RCW 21.20.140. WAC 460-44A~
505 is an exemption from registration for offerings exempted under
Securities and Exchange Commission Rule 505. WAC 460-44A-506
is an exemption from registration for offerings exempted under Securi-
ties and Exchange Commission Rule 506. Such transactions are not
exempt from the anti—fraud, civil Lability, or other provisions of the
federal and state securities laws. Issuers are reminded of their obliga-
tion to provide such further material information, if any, as may be
necessary to make the information required under these rules, in light
of the circumstances under which it is furnished, not misleading.

(2) Attempted compliance with the ((rutesimWAEC-460=44A=561+
through)) exemption of WAC 460-44A-505 or 460—44A-506 does not
act as an exclusive election; the issuer can also claim the availability of
any other applicable exemption.

(3) These rules are available only to the issuer of the securities and
not to any affiliate of that issuer or to any other person for resale of
the issuer's securities. The rules provide an exemption only for the
transactions in which the securities are offered or sold by the issuer,
not for the securities themselves.

(4) In any proceeding involving the rules in WAC 460-44A-501
through ((4660=44A=506)) 460-44A-508, the burden of proving the
exemption or an exception from a definition or condition is upon the
person claiming it.

(5) The effective date of the adoption of rules WAC 460-44A-501,
460-44A-502, 460—44A-503, and 460-44A-506 is May 25, 1982. Ex-
isting rules WAC 460-44A-010 through 460—44A—045 will be re-
pealed on the adoption and effectiveness of the permanent rules WAC
460—44A-501, 460—44A-502, 460—44A-503, and 460—44A-506; no
filings for exemption under rules WAC 460—44A-010 through 460-
44A-045 will be accepted after repeal. For those offerings made in
compliance with WAC 460—44A-010 through 460-44A—045 which
commence or commenced prior to the date of repeal and which contin-
ue past the date of repeal, no registration is required if the offering
terminates before June 30, 1983.

(6) For offerings commenced but not completed prior to the amend-
ment of WAC 460-44A-501 through ((460=44A=566)) 460-44A—
508, issuers may opt to follow the rules in effect -at the date of com-
mencement of the offering.

AMENDATORY SECTION (Amending Order SDO-71-88, filed
7/12/88)

WAC 460-44A-501 DEFINITIONS AND TERMS. As used in
rules WAC 460-44A-501 through ((466=44A=506)) 460—44A—508,
the following terms shall have the meaning indicated:
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(1) "Accredited investor” shall mean any person who comes within
any of the following categories, or who the issuer reasonably believes
comes within any of the following categories, at the time of the sale of
the securities to that person:

(a) Any bank as defined in section 3 (a)(2) of the Securities Act of
1933, or any savings and loan association or other institution as defined
in section 3 (a)(5)(A) of the Securities Act of 1933 whether acting in
its individual or fiduciary capacity; any broker or dealer registered
pursuant to section 15 of the Securities Exchange Act of 1934; any in-
surance company as defined in section 2(13) of the Securities Act of
1933; any investment company registered under the Investment Com-
pany Act of 1940 or a business development company as defined in
section 2 (a)(48) of that act; any small business investment company
licensed by the U.S. Small Business Administration under section 301
(c) or (d) of the Small Business Investment Act of 1958; any plan es-
tablished and maintained by a state, its political subdivisions, or any
agency or instrumentality of a state or its political subdivisions, for the
benefit of its employees, if such plan has total assets in excess of
$5,000,000; any employee benefit plan within the meaning of Title I of
the Employee Retirement Income Security Act of 1974, if the invest-
ment decision is made by a plan fiduciary, as defined in section 3(21)
of such act, which is either a bank, savings and loan association, insur-
ance company, or registered investment adviser, or if the employee
benefit plan has total assets in excess of $5,000,000 or, if a self-di-
rected plan, with investment decisions made solely by persons that are
accredited investors;

(b) Any private business development company as defined in section
202 (a)(22) of the Investment Advisers Act of 1940;

(c) Any organization described in section 501 (c)(3) of the Internal
Revenue Code, corporation, Massachusetts or similar business trust, or
partnership, not formed for the specific purpose of acquiring the secu-
rities offered, with total assets in excess of $5,000,000;

(d) Any director, executive officer, or general partner of the issuer of
the securities being offered or sold, or any director, executive officer, or
general partner of a general partner of that issuer;

(e) Any natural person whose individual net worth, or joint net
worth with that person's spouse, at the time of his purchase exceeds
$1,000,000;

(f) Any natural person who had an individual income in excess of
$200,000 in each of the two most recent years or joint income with
that person's spouse in excess of $300,000 in each of those years and
has a reasonable expectation of reaching the same income level in the
current year,

(g) Any trust, with total assets in excess of $5,000,000, not formed
for the specific purpose of acquiring the securities offered, whose pur-
chase is directed by a sophisticated person as described in 17 CFR Sec.
230.506 (b)(2)(ii); and

(h) Any entity in which all of the equity owners are accredited
investors.

(2) "Affiliate” an "affiliate” of, or person "affiliated" with, a speci-
fied person shall mean a person that directly, or indirectly through one
or more intermediaries, controls or is controlled by, or is under com-
mon control with, the person specified;

(3) "Aggregate offering price" shall mean the sum of all cash, ser-
vices, property, notes, cancellation of debt, or other consideration to be
received by an issuer for issuance of its securities. Where securities are
being offered for both cash and noncash consideration, the aggregate
offering price shall be based on the price at which the securities are
offered for cash. Any portion of the aggregate offering price attributa-
ble to cash received in a foreign currency shall be translated into
United States currency at the currency exchange rate in effect at a
reasonable time prior to or on the date of the sale of the securities. If
securities are not offered for cash, the aggregate offering price shall be
based on the value of the consideration as established by bona fide
sales of that consideration made within a reasonable time, or, in the
absence of sales, on the fair value as determined by an accepted stan-
dard. Such valuations of noncash consideration must be reasonable at
the time made;

(4) "Business combination” shall mean any transaction of the type
specified in paragraph (a) of Rule 145 under the Securities Act of
1933 and any transaction involving the acquisition by one issuer, in
exchange for all or a part of its own or its parent's stock, of stock of
another issuer if, immediately after the acquisition, the acquiring issu-
er has control of the other issuer (whether or not it had control before
the acquisition);
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(5) "Calculation of number of purchasers.” For purposes of calcu-
lating the number of purchasers under WAC 460—44A-505 and 460—
44A-506 the following shall apply:

(a) The following purchasers shall be excluded:

(i) Any relative, spouse or relative of the spouse of a purchaser who
has the same principal residence as the purchaser;

(ii) Any trust or estate in which a purchaser and any of the persons
related to him as specified in WAC 460-44A-501 (5)(a)(i) or (iii)
collectively have more than 50 percent of the beneficial interest (ex-
cluding contingent interests);

(iii) Any corporation or other organization of which a purchaser and
any of the persons related to him as specified in WAC 460-44A-501
(5)(a)(3) or (ii) collectively are beneficial owners of more than 50 per-
cent of the equity securities (excluding directors' qualifying shares) or
equity interests; and

(iv) Any accredited investor.

(b) A corporation, partnership or other entity shall be counted as
one purchaser. If, however, that entity is organized for the specific
purpose of acquiring the securities offered and is not an accredited in-
vestor under WAC 460-44A-501 (1)(h), then each beneficial owner of
equity securities or equity interests in the entity shall count as a sepa-
rate purchaser for all provisions of WAC 460-44A-501 through
((460=44A=506)) 460—44A-508, except to the extent provided in sub-
section (1)(e) of this section.

(c) A noncontributory employee benefit plan within the meaning of
Title I of the Employee Retirement Income Security Act of 1974 shall
be counted as one purchaser where the trustee makes all investment
decisions for the plan.

The issuer must satisfy all the other provisions of WAC 460-44A-501
through 460—44A~506 for all purchasers whether or not they are includ-
ed in calculating the number of purchasers. Clients of an investment ad-
viser or customers of a broker—dealer shall be considered the "purchas-
ers" under WAC 460-44A-501 through 460-44A-506 regardless of the
amount of discretion given to the investment adviser or broker—-dealer to
act on behalf of the client or customer.

Note:

(6) "Executive officer” shall mean the president, any vice president
in charge of a principal business unit, division or function (such as
sales, administration or finance), or any other officer who performs a
policy making function, or any other person who performs similar pol-
icy making functions for the issuer. Executive officers of subsidiaries
may be deemed executive officers of the issuer if they perform such
policy making functions for the issuer.

(7) "Issuer” as defined in Section 2(4) of the Securities Act of 1933
or RCW 21.20.005(7) shall apply, except that in the case of a pro-
ceeding under the Federal Bankruptcy Code (11 U.S.C. 101 et seq.),
the trustee or debtor in possession shall be considered the issuer in an
offering under a plan or reorganization, if the securities are to be is-
sued under the plan.

(8) "Purchaser representative” shall mean any person who satisfies
all of the following conditions or who the issuer reasonably believes
satisfies all of the following conditions:

(a) 1s not an affiliate, director, officer or other employee of the issu-
er, or beneficial owner of 10 percent or more of any class of the equity
securities or 10 percent or more of the equity interest in the issuer, ex-
cept where the purchaser is:

(i) A relative of the purchaser representative by blood, marriage or
adoption and not more remote than a first cousin;

(ii) A trust or estate in which the purchaser representative and any
person related to him as specified in WAC 460-44A-501 (8)(a)(i) or
(iii) collectively have more than 50 percent of the beneficial interest
(excluding contingent interest) or of which the purchaser representa-
tive serves as trustee, executor, or in any similar capacity; or

(iii) A corporation or other organization of which the purchaser
representative and any persons related to him as specified in WAC
460-44A-501 (8)(a)(i) or (ii) collectively are the beneficial owners of
more than 50 percent of the equity securities (excluding directors'
qualifying shares) or equity interests;

(b) Has such knowledge and experience in financial and business
matters that he is capable of evaluating, alone, or together with other
purchaser representatives of the purchaser, or together with the pur-
chaser, the merits and risks of the prospective investment;

(c) Is acknowledged by the purchaser in writing, during the course
of the transaction, to be his purchaser representative in connection
with evaluating the merits and risks of the prospective investment; and

(d) Discloses to the purchaser in writing a_reasonable time prior to
the (( 1 1 )) sale of
securities to that purchaser any material relationship between himself
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or his affiliates and the issuer or its affiliates that then exists, that is
mutually understood to be contemplated, or that has existed at any
time during the previous two years, and any compensation received or
to be received as a result of such relationship.

Note 1: A person acting as a purchaser representative should consider the ap-
plicability of the registration and antifraud provisions relating to bro-
ker—dealers under chapter 21.20 RCW and the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq., as amended) and relating to in-
vestment advisers under chapter 21.20 RCW and the Investment Ad-
visers Act of 1940.

The acknowledgment required by paragraph (8)(c) and the disclosure
required by paragraph (8)(d) of this WAC 460-44A-501 must be
made with specific reference to each prospective investment. Advance
blanket acknowledgment, such as for "all securities transactions” or
"all private placements,” is not sufficient.

Disclosure of any material relationships between the purchaser repre-
sentative or his affiliates and the issuer or its affiliates does not relieve
the purchaser representative of his obligation to act in the best interest
of the purchaser.

Note 2:

Note 3:

AMENDATORY SECTION (Amending Order SDO-71-88, filed
7/12/88)

WAC 460—44A-502 GENERAL CONDITIONS TO BE MET.
The following conditions shall be applicable to offers and sales made
under WAC 460—44A-505 or 460—44A-506:

(1) "Integration.” All sales that are part of the same offering under
these rules must meet all of the terms and conditions of these rules.
Offers and sales that are made more than six months before the start
of an offering or are made more than six months after completion of
an offering, will not be considered part of that offering, so long as dur-
ing those six month periods there are no offers or sales of securities by
or for the issuer that are of the same or a similar class as those offered
or sold under these rules, other than those offers or sales of securities
under an employee benefit plan.

The term "offering” is not defined in the securities acts. If the issuer of-
fers or sells securities for which the safe harbor rule in WAC 460—44A-
502(1) is unavailable, the determination as to whether separate sales of
securities are part of the same offering (i.e. are considered "integrated")
depends on the particular facts and circumstances.

Note:

The following factors should be considered in determining whether
offers and sales should be integrated for purposes of the exemptions
under these rules:

(a) Whether the sales are part of a single plan of financing;

(b) Whether the sales involve issuance of the same class of
securities;

(c) Whether the sales have been made at or about the same time;

(d) Whether the same type of consideration is received; and

(e) Whether the sales are made for the same general purpose.

See Securities and Exchange Commission Release No. 33-4552
(November 6, 1962).

(2) Information requirements.

(a) When information must be furnished.

((€)H-thessuer—scis-securities-onty-to-accredited-investors,-WA€
460=H4A=502(2)—doesnot—require—that—specific—informatiom—be—fur-

nished-topurchasers:

€)) If the issuer sells securities under WAC 460—44A-505 or 460—
44A-506 to any purchaser that is not an accredited investor, the issuer
shall furnish the information specified in WAC 460—44A-502 (2)(b)
to (( i t )) such pur-
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1933, except that only the financial statements for the issuer's most
recent fiscal year must be certified by an independent public or certi-
fied accountant. If Form S-18 is not available to an issuer, then the
issuer shall furnish the same kind of information as would be required
in Part I of a registration statement filed under the Securities Act of
1933 on the form that the issuer would be entitled to use, except that
only the financial statements for the most recent two fiscal years pre-
pared in accordance with generally accepted accounting principles
shall be furnished and only the financial statements for the issuer's
most recent fiscal year shall be certified by an independent public or
certified accountant. If an issuer, other than a limited partnership,
cannot obtain audited financial statements without unreasonable effort
or expense, then only the issuer's balance sheet, which shall be dated
within 120 days of the start of the offering, must be audited. If the is-
suer is a limited partnership and cannot obtain the required financial
statements without unreasonable effort or expense, it may furnish fi-
nancial statements that have been prepared on the basis of federal in-
come tax requirements and examined and reported on in accordance
with generally accepted auditing standards by an independent public or
certified accountant. .

(C) Offerings over $7,500,000. The same kind of information as
would be required in Part [ of a registration statement filed under the
Securities Act of 1933 on the form that the issuer would be entitled to
use. If an issuer, other than a limited partnership, cannot obtain audit-
ed financial statements without unreasonable effort or expense, then
only the issuer's balance sheet, which shall be dated within 120 days of
the start of the offering, must be audited. If the issuer is a limited
partnership and cannot obtain the required financial statements with-
out unreasonable effort or expense, it may furnish financial statements
that have been prepared on the basis of federal income tax require-
ments and examined and reported on in accordance with generally ac-
cepted auditing standards by an independent public or certified
accountant.

(D) If the issuer is a foreign private issuer eligible to use Form 20—
F, the issuer shall disclose the same kind of information required to be
included in a registration statement filed under the Securities Act of
1933 on the form that the issuer would be entitled to use. The financial
statements need be certified only to the extent required by (2)(b)(i)(B)
or (C) of this subsection, as appropriate.

(ii) If the issuer is subject to the reporting requirements of section
13 or 15(d) of the Securities Exchange Act of 1934, at a reasonable
time prior to the sale of securities the issuer shall furnish to_the pur-
chaser the information required by Securities and Exchange Commis-
sion Regulation D, Rule 502 (b)(2)(ii) as appropriate.

(iit) Exhibits required to be filed with the administrator of securities
or the securities and exchange commission as part of a registration
statement or report, other than an annual report to shareholders or
parts of that report incorporated by reference in a Form 10-K report,
need not be furnished to each purchaser that is not an accredited in-
vestor if the contents of ((the)) material exhibits are identified and
((the)) such exhibits are made available to ((the)) a purchaser, upon
his written request, a reasonable time prior to his purchase.

(iv) At a reasonable time prior to the ((purchase)) sale of securities
((by)) to any purchaser that is not an accredited investor in a transac-
tion under WAC 460—44A-505 or 460—44A-506, the issuer shall fur-
nish to the purchaser a brief description in writing of any material
written information concerning the offering that has been provided by
the issuer to any accredited investor but not previously delivered to
such unaccredited purchaser. The issuer shall furnish any portion or all

chaser a reasonable time prior to sale. The issuer is not required to
furnish the specified information to any accredited investor.

When an issuer provides information to investors pursuant to WAC 460—
44A-502 (2)(a), it should consider providing such_information to ac-
credited investors as well, in view of the anti-fraud provisions of the fed-
eral and state securities laws.

Note:

(b) Type of information to be furnished.

(i) If the issuer is not subject to the reporting requirements of sec-
tion 13 or 15(d) of the Securities Exchange Act of 1934, at a reason-
able time prior to the sale of securities the issuer shall furnish to the
purchaser the following information, to the extent materiai to an un-
derstanding of the issuer, its business, and the securities being offered:

(A) Offerings up to $2,000,000. The same kind of information as
would be required in Part II of Form 1-A, 17 CFR Sec. 239.90, except
that the issuer's balance sheet, which shall be dated within one hun-
dred twenty days of the start of the offering, must be audited.

(B) Offerings up to $7,500,000. The same kind of information as
would be required in Part I of Form S~18 under the Securities Act of
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of this information to the purchaser, upon his written request((;)) a
reasonable time prior to his purchase.

(v) The issuer shall also make available to each purchaser at a rea-
sonable time prior to his purchase of securities in a transaction under
WAC 460-44A-505 or 460—44A—506 the opportunity to ask questions
and receive answers concerning the terms and conditions of the offer-
ing and to obtain any additional information which the issuer possesses
or can acquire without unreasonable effort or expense that is necessary
to verify the accuracy of information furnished under WAC 460—44A-
502 (2)(b)(i) or (ii).

(vi) For business combinations or exchange offers, in addition to in-
formation required by Form S—4, 17 CFR Sec. 239.25, the issuer shall
provide to each purchaser at the time the plan is submitted to security
holders, or, with an exchange, during the course of the transaction and
prior to sale, written information about any terms or arrangements of
the proposed transactions that are materially different from those for
all other security holders. For purposes of this subsection, an issuer
which is not subject to the reporting requirements of section 13 or
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15(d) of the Securities Exchange Act of 1934 may satisfy the require-
ments of Part L.B. or C. of Form S—4 by compliance with (b)(i) of this
subsection.

(vii) At a reasonable time prior to the sale of securities to any pur-
chaser that is not an accredited investor in a transaction under WAC
460—44A—505 or 460-44A—506, the issuer_shall advise the purchaser
of the limitations on resale in_the manner contained in subsection
(4)(b) of this section. Such disclosure may be contained in other ma-
terials required to be provided by this paragraph.

(3) Limitation on manner of offering. Neither the issuer nor any
person acting on its behalf shall offer or sell the securities by any form
of general solicitation or general advertising, including, but not limited
to, the following:

(a) Any advertisement, article, notice or other communication pub-
lished in any newspaper, magazine, or similar media or broadcast over
television or radio; and

(b) Any seminar or meeting whose attendees have been invited by
any general solicitation or general advertising.

(4) Limitations on resale. Securities acquired in a transaction under
((theserules)) WAC 460-44A—-501 through 460—44A-508 shall have
the status of restricted securities acquired in a nonpublic offering
transaction under section 4(2) of the Securities Act of 1933 and RCW
21.20.320(1) and cannot be resold without registration under the Se-
curities Act of Washington or an exemption therefrom. The issuer
shall exercise reasonable care to assure that the securities are restricted
and that the purchasers of the securities are not underwriters within
the meaning of Section 2(11) of the Securities Act of 1933, which
reasonable care ((stratt-inchudebut-mot—be—timited—to;)) may be dem-
onstrated by the following:

(a) Reasonable inquiry to determine if the purchaser is acquiring
the securities for himself or for other persons;

(b) Written disclosure to each purchaser prior to sale that the secu-
rities have not been registered under the Securities Act of 1933, and
the Washington administrator of securities has not reviewed or recom-
mended the offering or offering circular and the securities have not
been registered under the Securities Act of Washington, chapter 21.20
RCW, and, therefore, cannot be resold unless they are registered under
the Securities Act of 1933 and the Securities Act of Washington
chapter 21.20 RCW or unless an exemption from registration is avail-
able; and

(c) Placement of a legend on the certificate or other document that
evidences the securities stating that the securities have not been regis-
tered under the Securities Act of 1933 and the Securities Act of
Washington chapter 21.20 RCW and setting forth or referring to the
restrictions on transferability and sale of the securities.

(d) A written disclosure or legend will be deemed to comply with the
provisions of WAC 460-44A-502 (4)(b) or (c) if it complies with the
North American Securities Administrators Association Uniform Dis-
closure Guidelines on Legends, NASAA Reports CCH Para. 1352
((988y)) (1989).

While taking these actions will establish the requisite reasonable
care, it is not the exclusive method to demonstrate such care. Other
actions by the issuer may satisfy this provision. In addition, WAC
460—44A—-502 (2)(b)(vii) requires the delivery of written disclosure of
the limitations on resale to investors in certain instances.

AMENDATORY SECTION (Amending Order SDO-71-88, filed
7/12/88)

WAC 460—44A-503 FILING OF NOTICE AND PAYMENT
OF FEE PRIOR TO SALE. (1) ((Fhe)) An issuer offering or selling
securities in reliance on WAC 460-44A—-505 or 460-44A—506 shall file
with the administrator of securities of the department of licensing a
notice and pay a filing fee as follows:

(a)(i) The issuer shall file the initial notice on Securities and Ex-
change Commission Form D checking box 505 (and box ULOE) or
506, as applicable, and pay a filing fee of three hundred dollars no lat-
er than ten business days (or such lesser period as the administrator
may allow) prior to the receipt of consideration or the delivery of a
signed subscription agreement by an investor in the state of
Washington which results from an offer being made in reliance on the
exemption of WAC 460—44A-505 or 460—44A-506;

(ii) The issuer shall also file with or on the initial notice a represen-
tation that the issuer has reviewed all the conditions of WAC 460~
44A-505 or 460—44A-506 and such conditions shall be met; and

(iii) Unless previously filed, the issuer shall include with the initial
notice an executed uniform consent to service of process on Form U-2.
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(b) The issuer shall file with the administrator such other notices on
Form D as are required to be filed with the Securities and Exchange
Commission.

(c) The issuer shall file a report of sales in the state of Washington
on a form prescribed by the administrator no later than thirty days af-
ter the last sale of securities in the offering.

(d) The notice or report of sales shall be manually signed by a per-
son duly authorized by the issuer.

(2) By filing for the exemption of WAC 460-44A-505 or 460-44A—
506, the issuer undertakes to furnish to the administrator, upon re-
quest, the information to be furnished or furnished by the issuer under
WAC 460-44A-502 (2)(b) to any purchaser that is not an accredited
investor. Failure to submit the information in a timely manner will be
a ground for denial or revocation of the exemption of WAC 460—44A~
505 or 460—44A-506.

AMENDATORY SECTION (Amending Order SDO-71-88, filed
7/12/88)

WAC 460—44A-505 UNIFORM OFFERING EXEMPTION
FOR LIMITED OFFERS AND SALES OF SECURITIES NOT
EXCEEDING $5,000,000. (1) Exemption. Offers and sales of securi-
ties by an issuer in-compliance with the Securities Act of 1933, Regu-
lation D, Rules 230.501 through 230.503 ((and)); 230.505; and 230-
508 as made effective in Release No((s)). 33-6389, and as amended in
Release Nos. 33-6437, ((and)) 33-6758, and 336825 that satisfy the
conditions in subsection (2) of this section shall be exempt transactions
under RCW 21.20.320((469)) (17).

(2) Conditions to be met.

(a) General conditions. To qualify for exemption under this section,
offers and sales must satisfy all the terms and conditions of WAC 460~
44A-501 through 460-44A-503.

Note:

In order to comply with this section the issuer must comply with the
provisions of Rule 505 (17 CFR Sec. 230.505) of the Federal Securities
and Exchange Commission.

(b) Specific conditions.

(i) No commission, fee, or other remuneration shall be paid or given
directly or indirectly, to any person for soliciting any prospective pur-
chaser that is not an accredited investor in the state of Washington
unless such person is registered in this state as a broker—dealer or
salesperson.

(i) It is a defense to a violation of (b)(i) of this subsection if the is-
suer sustains the burden of proof to establish that he did not know and
in the exercise of reasonable care could not have known that the person
who offered or sold the security was not appropriately registered in this
state.

(c) In all sales to nonaccredited investors in this state under this
section the issuer and any person acting on its behalf shall have rea-
sonable grounds to believe and after making reasonable inquiry shall
believe that, as to each purchaser, one of the following conditions, (i)
or (ii) of this subsection, is satisfied:

(i) The investment is suitable for the purchaser upon the basis of the
facts, if any, disclosed by the purchaser as to his other security hold-
ings and as to his financial situation and needs. For the purpose of this
condition only, it may be presumed that if the investment does not ex-
ceed ten percent of the purchaser's net worth, it is suitable. This pre-
sumption is rebuttable; or

(ii) The purchaser either alone or with his purchaser
representative(s) has such knowledge and experience in financial and
business matters that he is or they are capable of evaluating the merits
and risks of the prospective investment.

(d) No exemption under this rule shall be available for the securities
of any issuer if any of the parties described in Securities Act of 1933,
Regulation A, Rule 230.252 sections (c), (d), (e), or (f):

(i) Has filed a registration statement which is the subject of a cur-
rently effective registration stop order entered pursuant to the Securi-
ties Act of Washington, chapter 21.20 RCW, or any other state's se-
curities law, within five years prior to the filing of the notice required
under this exemption.

(ii) Has been convicted within ten years prior to the filing of the no-
tice required under this exemption of any felony or misdemeanor in
connection with the offer, purchase or sale of any security or any felo-
ny involving fraud or deceit, including but not limited to forgery, em-
bezzlement, obtaining money under false pretenses, larceny, or con-
spiracy to defraud.
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(iii) Is currently subject to any state administrative enforcement or-
der or judgment entered by the Washington state administrator of se-
curities or any other state's securities administrator within five years
prior to the filing of the notice required under this section or is subject
to any state's administrative enforcement order or judgment in which
fraud or deceit, including but not limited to making untrue statements
of material facts and omitting to state material facts, was found and
the order or judgment was entered within five years prior to the filing
of the notice required under this exemption.

(iv) Is subject to an order or judgment of the Washington state ad-
ministrator of securities or any other state's administrative enforce-
ment order or judgment which prohibits, denies or revokes the use of
any exemption from registration in connection with the offer, purchase
or sale of securities.

(v) Is currently subject to any order, judgment, or decree of any
court of competent jurisdiction temporarily or preliminarily restraining
or enjoining, or is subject to any order, judgment or decree of any
court of competent jurisdiction, permanently restraining or enjoining,
such party from engaging in or continuing any conduct or practice in
connection with the purchase or sale of any security or involving the
making of any filing with this or any state entered within five years
prior to the filing of the notice required under this exemption.

(vi) The prohibitions of (d)(i), (ii), (iii), and (v) of this subsection
shall not apply if the person subject to the disqualification is duly li-
censed or registered to conduct securities related business in this state
and the Form B-D filed with this state discloses the order, conviction,
judgment or decree relating to such person. No person disqualified un-
der (d) of this subsection may act in a capacity other than that for
which the person is licensed or registered.

(vii) Any disqualification caused by (d) of this subsection is auto-
matically waived if the Washington state administrator of securities or
the state securities administrator or other agency which created the
basis for disqualification determines upon a showing of good cause that
it is not necessary under the circumstances that the exemption of this
section be denied.

(e) The issuer shall file a notice, with a consent to service of process,
and pay a filing fee as set forth in WAC 460-44A-503.

(3) Transactions which are exempt under this section may not be
combined with offers and sales exempt under any other rule or section
of the Securities Act of Washington, however, nothing in this limita-
tion shall act as an election. Should for any reason the offer and sale
fail to comply with all of the conditions for the exemption of this sec-
tion, the issuer may claim the availability of any other applicable
exemption.

(4) The Washington state administrator of securities may, by rule or
order, waive the conditions of this section.

(5) The exemption authorized by this section shall be known and
may be cited as the "Washington uniform limited offering exemption."

AMENDATORY SECTION (Amending Order SDO-71-88, filed
7/12/88)

WAC 460-44A-506 EXEMPTION FOR NONPUBLIC OF-
FERS AND SALES WITHOUT REGARD TO DOLLAR
AMOUNT OF OFFERING. (1) Exemption. Offers and sales of secu-
rities by an issuer in compliance with the Securities Act of 1933, Reg-
ulation D, Rules 230.501 through 230.503 ((and)); 230.506; and 230
508 as made effective in Release No((s)). 33-6389, and as amended in
Release Nos. 33-6437, ((and)) 33-6663, 33-6758, and 33-6825 that
satisfy the conditions in subsection (2) of this section shall be deemed
to be exempt transactions within the meaning of RCW 21.20.320(1).

(2) Conditions to be met.

(a) General conditions. To qualify for exemption under this section,
offers and sales must satisfy all the terms and conditions of WAC 460—
44A-501 through 460—44A-503.

Note: In order to comply with this section the issuer must comply with the
provisions of Rule 506 (17 CFR Sec. 230.506) of the Federal Securities
and Exchange Commission.

(b) Specific conditions.
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(i) No selling commission unless registered as a broker—dealer or
salesperson.

(A) No commission, fee, or other remuneration shall be paid or giv-
en directly or indirectly, to any person for soliciting any prospective
purchaser that is not an accredited investor in the state of Washington
unless such person is registered in this state as a broker—dealer or
salesperson.

(B) It is a defense to a violation of (b)(i)(A) of this subsection if the
issuer sustains the burden of proof to establish that he did not know
and in the exercise of reasonable care could not have known that the
person who received a commission, fee or other remuneration was not
appropriately registered in this state.

(ii) Limitation on selling expenses.

(A) Selling expenses in any offering under this section shall not ex-
ceed fifteen percent of the aggregate offering price. For the purposes of
this section, "selling expenses” means the total underwriting and bro-
kerage discounts and commissions (including fees of the underwriters'
attorneys paid by the issuer) paid in connection with the offering plus
all other expenses actually incurred by the issuer relating to printing,
engraving, mailing, salaries of employees while engaged in sales activi-
ty, charges of transfer agents, registrars, trustees, escrow holders, de-
positaries, and engineers and other experts, expenses of qualification of
the sale of the securities under federal and state laws, including taxes
and fees, and any other expenses actually incurred by the issuer and
directly related to the offering and sale of the securities, but excluding
accountants’ and the issuer's attorneys' fees and options to
underwriters.

(B) The number of shares or units called for by options issuable to
underwriters or other persons as compensation, in whole or in part, for
the offer or sale of securities in reliance on this section shall not exceed
ten percent of the number of shares or units actually sold in the
offering.

(3) Offers or sales which are exempted under this section may not
be combined in the same offering with offers or sales exempted under
any other rule or section of chapter 21.20 RCW; however, nothing in
this limitation shall act as an election. Should for any reason an offer-
ing fail to comply with all of the conditions for this section, the issuer
may claim the availability of any other applicable exemption.

(4) The issuer shall file a notice, with a consent to service of process,
and pay a filing fee as set forth in WAC 460—44A~503.

NEW SECTION

WAC 46044A-508 INSIGNIFICANT DEVIATIONS FROM
A TERM, CONDITION, OR REQUIREMENT OF WAC 460—
44A-50]1 THROUGH 460—44A-506. (1) A failure to comply with a
term, condition, or requirement of WAC 460—44A—-505 or 460—44A—
506 will not result in the loss of the exemption from the registration
requirements of RCW 21.20.140 for any offer or sale to a particular
individual or entity, if the person relying on the exemption shows:

(a) The failure to comply did not pertain to a term, condition, or
requirement directly intended to protect that particular individual or
entity; and

(b) The failure to comply was insignificant with respect to the offer-
ing as a whole: PROVIDED, That any failure to comply with WAC
460-44A-502(3), 460-44A—503 (2)(d) and (e), 460-—44A—505(3),
460-44A-506 (3) and (4), paragraph (c) of Securities and Exchange
Commission Rule 502, paragraphs (b)(2)(i) and (ii) of Securities and
Exchange Commission Rule 505 and paragraph (b)(2)(i) of Securities
and Exchange Commission Rule 506 shall be deemed to be significant
to the offering as a whole; and

(c) A good faith and reasonable attempt was made to comply with
all applicable terms, conditions, and requirements of WAC 460—44A-
505 or 460-44A-506.

(2) A transaction made in reliance on WAC 460—44A-505 or 460
44A-506 shall comply with all applicable terms, conditions, and re-
quirements of WAC 460-44A-501 through 460-44A-506. Where an
exemption is established only through reliance upon subsection (1) of
this section, the failure to comply shall nonetheless be actionable by
the securities administrator under chapter 21.20 RCW.
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PROPOSED RULES
UTILITIES AND TRANSPORTATION

COMMISSION

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the [Utilities and Trans-
portation Commission] intends to adopt, amend, or re-
peal rules relating to discontinuance of service by gas
utilities, WAC 480-90-071. The proposed amendatory
section is shown below as Appendix A, Docket No. U-
89-2707-R. Written and/or oral submissions may also
contain data, views, and arguments concerning the effect
of the proposed amendment on economic values, pursu-
ant to chapter 43.21H RCW and WAC 480-08-
050(17);

that the agency will at 9:00 a.m., Wednesday, July 26,
1989, in the Commission's Hearing Room, Second Floor,
Chandler Plaza Building, 1300 South Evergreen Park
Drive S.W., Olympia, WA, conduct a public hearing on
the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 80.01.040.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 21, 1989.

Dated;: June 15, 1989
By: Paul Curl
Acting Secretary

STATEMENT OF PURPOSE

In the matter of amending WAC 480-90-071 relating
to discontinuance of service by gas utilities.

The rules proposed by the Washington Utilities and
Transportation Commission are to be promulgated pur-
suant to RCW 80.01.040 which directs that the com-
mission has authority to implement the provisions of
chapter 80.28 RCW.

The rules proposed by the Washington Utilities and
Transportation Commission are designed to specify a
procedure for recognition of medical emergencies in sit-
uations in which gas service might otherwise be
discontinued. '

Paul Curl, Acting Secretary, Chandler Plaza Build-
ing, 1300 South Evergreen Park Drive S.W., Olympia,
WA, phone (206) 753-6451, and members of his staff
were responsible for the drafting of the proposed rules
and will be responsible for implementation and enforce-
ment of the proposed rules.

The proponent of the rules is the Washington Ultilities
and Transportation Commission.

There are no comments or recommendations being
submitted inasmuch as the proposal is pursuant to legis-
lative authorization reflected in RCW 80.01.040.

The rule change is not necessary as the result of fed-
eral law, or federal or state court action.

The rule changes proposed will affect no economic
values.
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This certifies that copies of this statement are on file
with the commission, are available for public inspection,
and that three copies of this statement are this date be-
ing forwarded to the Joint Administrative Rules Review
Committee.

APPENDIX "A"

AMENDATORY SECTION (Amending Order R-284, Cause No.
U-87-1525-R, filed 3/18/88)

WAC 480-90-071 DISCONTINUANCE OF SERVICE. By
customer — a customer shall be required to give notice to the utility of
his or her intention to discontinue service.

By utility —

(1) service may be discontinued by the utility for any of the follow-
ing reasons:

(a) For the nonpayment of bills. The utility shall require that bills
for service be paid within a specified time after issuance. The minimum
specified time shall be fifteen days. Upon the expiration of said speci-
fied time without payment, payment arrangement, or a payment plan,
the bill may be considered delinquent.

(b) For the use of gas for purposes or properties other than that
specified in the application.

(c) Under flat rate service, for increased use of gas without approval
of the utility.

(d) For ((witfut)) willful waste of gas through improper or imperfect
pipes, fixtures, or otherwise.

(e) For failure of the customer to eliminate any hazardous condition
found to exist in his facilities (i.c., piping, venting, appliances, etc.).

(f) For tampering with the utility's property.

(2) In case of vacation of the premises by customer.

(h) For nonpayment of any proper charges, including deposit, as
provided in the tariff of the utility, unless the customer has notified the
utility of inability to pay a deposit in accordance with WAC 480-90—
072 (4)(a) and has satisfied the remaining requirements to qualify for
a payment plan.

(i) For refusal to comply with provisions of WAC 480-90-091, ac-
cess to premises.

(j) For violation of rules, service agreements, or filed tariff(s).

(k) For use of equipment which adversely affects the utility's service
to its other customers.

(1) For fraudulent obtaining or use of service. Whenever a fraudu-
lent obtaining or use of the service is detected the utility may discon-
tinue service without notice: PROVIDED, HOWEVER, That if the
customer shall make immediate payment for such estimated amount of
service as had been fraudulently taken and all costs resulting from
such fraudulent use, the utility shall continue such service, subject to
any applicable deposit requirements. If a second offense as to fraudu-
lent obtaining or use is detected the utility may refuse to reestablish
service subject to appeal to the commission. The burden of proof of
such fraudulent obtaining or use will be upon the utility in case of an
appeal to the commission. This rule shall not be interpreted as reliev-
ing the customer or other person of civil or criminal responsibility.

(m) For failure to keep any agreed upon payment plan.

(2) Except in case of danger to life or property, fraudulent use, im-
pairment of service, or violation of law, no utility shall discontinue ser-
vice unless the following conditions are met:

(a) Each utility shall provide written notice of disconnection served
on the customer either by mail or, at its option, by personal delivery of
the notice to the customer’s address. If such written notice of discon-
nection is for nonpayment during the winter period, the utility shall
advise the customer of the payment plan which is available pursuant to
WAC 480-90-072(3), payment arrangements and responsibilities. If a
mailed notice is elected, service shall not be disconnected prior to the
eighth business day following mailing of the notice. If personal delivery
is elected, disconnection shall not be permitted prior to 5 p.m. of the
first business day following delivery. Delivered notice shall be deemed
effective if handed to a person of apparent competence in the residence -
or, if a business account, a person employed at the place of business of
the service customer. If no person is available to receive notice, notice
shall be deemed served if attached to the primary door of the residence
unit or business office at which service is provided. If service is not dis-
continued within ten working days of the first day on which disconnec-
tion may be effected, unless other mutually acceptable arrangements
have been made, that disconnect notice shall become void and a new
notice shall be required before the service can be discontinued.
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(b)(i) Before effecting disconnection of service, a utility shall make a
good faith, bona fide effort to reach the customer in person or by tele-
phone to advise the customer of the pending disconnection and the
reasons therefor. Where telephone contact is elected, at least two at-
tempts to reach a customer by telephone shall be made during the
utility's regular business hours. If a business or message telephone
number is provided by the customer, the utility shall endeavor by that
means to reach the customer if unable to make contact through the
customer's home telephone. A log or record of the attempts shall be
maintained by the utility showing the telephone number called and the
time of call. Telephone or personal contact shall not be a substitute for
written notice of disconnection as specified above.

(ii) Where the service address is different from the billing address,
the utility shall in all instances prior to effecting discontinuance of ser-
vice upon its own initiative provide notice to the service address except
as provided in subsection (2)(e) of this section regarding master me-
ters. If personal service is effected upon the billing address, then per-
sonal service must be effected upon the service address; if service by
mail is effected to the billing address, then service by mail must also be
effected to the service address.

(iii) When a customer of record orders termination of service at a
service address, and the utility through its representative discovers that
the actual service user at the service address has no prior notice of
such termination, the utility shall delay termination for at least one
complete business day following provision of actual notice to the ser-
vice user.

(iv) All notices of delinquency or pending disconnection shall detail
procedures pertinent to the situation and provide notice of means by
which the customer can make contact with the utility to resolve any
differences or avail himself or herself of rights and remedies as set
forth in WAC 480-90-096 (complaints and disputes) herein.

(¢) Except in case of danger to life or property, no disconnection
shall be accomplished on Saturdays, Sundays, legal holidays, or on any
other day on which the utility cannot reestablish service on the same or
following day.

(d) When a utility employee is dispatched to disconnect service, that
person shall be required to accept payment of a delinquent account at
the service address if tendered in cash, but shall not be required to
dispense change for cash tendered in excess of the amount due and
owing. Any excess payment shall be credited to the customer's ac-
count. The utility shall be permitted to assess a reasonable fee as pro-
vided for in the tarifl of the utility for the disconnection visit to the
service address. Notice of the amount of such fee, if any, shall be pro-
vided within the notice of disconnection.

(e) Where service is provided through a master meter, or where the
utility has reasonable grounds to believe service is to other than the
customer of record, the utility shall undertake all reasonable efforts to
inform occupants of the service address of the impending disconnec-
tion. Upon request of one or more service users, where service is to
other than the subscriber of record, a minimum period of five days
shall be allowed to permit the service users to arrange for continued
service.

(f) Where service is provided to a hospital, medical clinic with resi-
dent patients, or nursing home, notice of pending disconnection shall
be provided to the director, Washington state department of social and
health services, as well as to the customer. Upon request from the di-
rector or his designee, a delay in disconnection of no less than five
business days from the date of notice shall be allowed so that the de-
partment may take whatever steps are necessary in its view to protect
the interests of patients resident therein who are responsibilities of the
department.

(g) Service may not be disconnected while a customer is pursuing
any remedy or appeal provided for by these rules, provided any
amounts not in dispute are paid when due. The customer shall be so
informed by the utility upon referral of a complaint to a utility super-
visor or the commission.

(h) (i) The utility shall postpone termination of utility service or will
reinstate service to a residential customer for thirty days from the date
of receipt of a certificate by a licensed physician which states that ter-
mination of gas service will aggravate an existing medical condition or
create a medical emergency for the customer, a member of the
customer's family, or other permanent resident of the premises where
service is rendered. Where service is reinstated, payment of a recon-
nection charge and/or a deposit shall not be required prior to such re-
instatement of service.

(ii) This certificate of medical emergency must be in writing and
show clearly the name of the person whose medical emergency would
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be adversely affected by termination, the nature of the medical emer-
gency, and the name, title, and signature of the person certifying the
medical emergency. If a notice of disconnection has been issued and
the customer notifies the utility that a medical emergency exists, the
customer shall be allowed five business days from when the utility is so
notified to provide the utility with a certificate of medical emergency.
If this five—day period extends beyond the time set for discontinuance
of service, the utility shall extend the time of discontinuance until the
end of the five—day period. If service has been discontinued and the
customer requests reconnection of service due to a medical emergency,
the utility shall reconnect service and the customer shall be allowed
five business days to provide the utility with a certificate of medical
emergency. If the utility does not receive a certificate of medical
emergency within the time limit set herein, the utility may discontinue
service following an additional twenty—four hour notice to the
premises.

(iii) Any customer may designate a third party to receive notice of
termination or other matters affecting the provision of service. The
utility shall offer all customers the opportunity to make such designa-
tion. When the utility discovers that a customer appears to be unable
to comprehend the impact of a termination of service, it shall consider
an appropriate social agency to be third party. In either case, it shall
not effect termination until five business days after provision of notice
to the third party. Utilities shall discover which social agencies are ap-
propriate for and willing to receive such notice, and the name and/or
title of the person able to deal with the termination situation, and shall
inform the commission on a current basis which agencies and position
titles receive such notifications.

(3) Payment of any delinquent amounts to a designated payment
agency of the utility shall constitute payment to the utility, if the cus-
tomer informs the utility of such payment and the utility verifies such
payment.

(4) Service shall be restored when the causes of discontinuance have
been removed and when payment of all proper charges due from the
customer, including any proper deposit, has been made as provided for
in the tariff’ of the utility; or as the commission may order pending
resolution of any bona fide dispute between the utility and customer
over the propriety of disconnection.

(5) A utility may make a charge for restoring service when service
has been discontinued for nonpayment of bills. The amount of such
charge is to be specified in the utility's tariff.

WSR 89-13-072
PROPOSED RULES
TACOMA COMMUNITY COLLEGE
[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 28B.19.030, that the Tacoma Community
College intends to adopt, amend, or repeal rules con-
cerning confidentiality of student records, chapter 132V-
15 WAC;

that the institution will at 4:00 p.m., Tuesday, August
1, 1989, in the John Binns Room, Tacoma Community
College, conduct a public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 28B.50.140(13).

The specific statute these rules are intended to imple-
ment is RCW 28B.50.140(13).

Interested persons may submit data, views, or argu-
ments to this institution in writing to be received by this
institution before July 30, 1989.

Dated: June 19, 1989
By: Carleton' M. Opgaard
President
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STATEMENT OF PURPOSE

Title: Chapter 132V-15 WAC.

Description of Purpose: Establish the policies and
guidelines to comply with the intent of the Family
Rights and Privacy Act and to ensure that the education
records of its students are treated responsibly.

Statutory Authority: RCW 28B.50.140(13).

Specific Statute Rule is Intended to Implement: RCW
28B.50.140(13).

Summary of Rule: Identifies the policies and guide-
lines governing the review, inspection, release, confiden-
tiality, and maintenance of students' education records.

Reasons Supporting Proposed Action: The need to es-
tablish policies governing students records.

Agency Personnel Responsible for Drafting: Carl
Brown, Dean of Support Services, Tacoma Community
College, 5900 South 12th Street, Tacoma, WA 98465,
548-5046 scan and L. Lawrence Coniff, Assistant At-
torney General, Office of the Attorney General, 7th
Floor, Highways—Licenses Building, PB-72, Olympia,
Washington 98504, 321-0729 scan; Implementation and
Enforcement: Dr. Priscilla J. Bell, Dean for Student
Services, Tacoma Community College, 5900 South 12th
Street, Tacoma, WA 98465, 548-5115 scan.

Person or Organization Proposing Rule: Dr. Carleton
Opgaard, President, Tacoma Community College, 5900
South 12th Street, Tacoma, WA 98465, 548-5100 scan
and Dr. Priscilla J. Bell, Dean for Student Services,
Tacoma Community College, 5900 South 12th Street,
Tacoma, WA 98465, 548-5115 scan.

Agency Comments or Recommendations Regarding
Statutory Language, Implementation, Enforcement, Fis-
cal Matters: No anticipated fiscal impact upon the col-
lege. Implementation and enforcement of the code will
be with the dean of students.

This rule is necessary to comply with the Federal Ed-
ucational Rights and Privacy Act of 1974.

Small Business Impact Statement: No impact.

CHAPTER 132V-15
CONFIDENTIALITY OF STUDENT RECORDS

WAC

132V-15-010  General Policy

132V-15-020  Definitions

132V-15-030  Type/Location/Responsibility of Records

132V-15-040  Right to Review and Inspect Records

132V-15-050  Rights of Student

132V-15-060  Conduct of Appeal

132V-15-070  Limitations on a Student's Right to Review and
Inspect

132V-15-080  Waiving Right to Inspect and Review

132V-15-090  Third Party Access to Records — External

132V-15-100  Third Party Access to Records — Internal

132V-15-110  Student Records as Directory Information

132V-15-120  Annual Notification on Rights

NEW SECTION

WAC 132V-15-010 GENERAL POLICY. The Family Educa-
tional Rights and Privacy Act of 1974, as amended, is a federal law
which requires institutions of higher education to establish written po-
licies and guidelines governing the review, inspection, release, confi-
dentiality and maintenance of students' education records. Tacoma
Community College hereby establishes the policies and guidelines in
this chapter to comply with the intent of the Act and to ensure that the
education records of its students are treated responsibly.
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NEW SECTION

WAC 132V-15-020 DEFINITIONS. (1) Act: The Family Edu-
cational Rights and Privacy Act of 1974 (Buckley Amendment), as
amended.

(2) College: Tacoma Community College, District 22, and its per-
sonnel and facilities.

(3) College official: A College employee acting in the student's edu-
cational interest within the limitations of his/her need to know. May
include faculty, administrators, clerical and professional employees and
other persons who manage student records information.

(4) Directory Information: Information authorized for external re-
lease by the College without the student's written consent. It includes
only the student's name and the dates of his/her attendance.

(5) Disclosure: Permitting access to or the release, transfer or other
communication of a student's education records or other personally
identifiable information orally, in writing, by electronic means or any
other means to any party.

(6) Education Records: Documents, materials, files, transcripts or
other such information directly related to a student and maintained by
the College. May be referred to as "records” in this chapter.

(7) Eligible Student: A student who has reached the age of 18 or is
officially enrolled in classes at the College. Interchangeably used with
"student” in this chapter.

(8) Legitimate Educational Interest: The demonstrated need to
know by College officials determined to act in a student's educational
interest. May include faculty, administrators, clerical and professional
employees, and other persons who manage student records information.

(9) Office of Record: The official site where the originals of specific
student records are maintained and authorized for student access.

(10) Parent: The mother, father, legal guardian of a student or the
individual authorized to act on behalf of the student.

(11) Personally Identifiable Information: Data or documents which
include

(a) the name of the student, the student's parents or other family
members;

(b) the student's address;

(c) a personal identifier such as a social security or student number;
and

(d) a list of personal characteristics or other information which
would make the student's identity easily traceable.

(12) Instructional Day: Any day or evening, excluding Saturdays
and Sundays, on which classes or examinations are scheduled and held.

NEW SECTION

WAC 132V-15-030 TYPE/LOCATION/RESPONSIBILITY
OF RECORDS. (1) The College maintains the following student edu-
cation records in the Offices of Record listed and under the control of
the designated College official:

(a) Admissions Center — A designated records custodian oversees
the maintenance and processing of student applications for admission
and the high school records, test scores and supportive letters and ma-
terials which influence student access.

(b) Advising/Career Services Center — Designated records custodi-
ans are responsible for creating, maintaining and processing student
educational records, such as copies of registration forms, unofficial
transcripts and assessment scores.

(c) Cooperative Education — The records custodian reviews, moni-
tors and maintains such student records as program orientation forms,
student enrollment forms and program evaluation forms.

(d) Counseling Center — The Counseling Department Chairperson is
responsible for the maintenance, security and access of such student
educational records as interest inventories, advising transcripts, test
scores, agency evaluations, and individual counseling case notes.

(¢) Dial Center ~ The records custodian in this facility is responsible
for the development and retention of student attendance and academic
progress records.

(f) Financial Aid Office — The records custodian of this Office of
Record is charged with collecting, analyzing, processing and maintain-
ing personal fiscal data of students to assist in determining their eligi-
bility for financial aid. Student records generated from this office in-
clude those associated with grants, loans, scholarships, employment
and job placement.

(g) Registration/Records Center and Off—Campus Centers — The
Registrar is responsible for maintaining and assessing student requests
for registration forms, class attendance rosters, grade rosters, grade
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change forms, change of program forms, certificate/degree applica-
tions, official transcripts and other forms which chart student
achievement.

(h) Veterans Services — The records custodian of the Veterans' Ser-
vices office collects and maintains for veteran students such records as
forms for verification of enrollment for program completion and others
which are required for compliance with Veteran Administration
guidelines.

(i) Security and Parking Services — The records custodian in this
unit is assigned the responsibility of processing and maintaining inci-
dent reports.

(j) Foreign Student Services — The records custodian manages such
student records as high school transcripts from foreign countries; cop-
ies of 1-20 identification cards; copies of 1-94s; the student's arrival
documents; copies of visas; copies of I-538s; reinstatement forms;
proofs of financial support; proofs of English proficiency; and proofs of
student transfers.

(2) The College shall retain the education records of students pur-
suant to the retention schedules established by each Office of Record.

(3) The College shall establish a student education records retention
system in such other Offices of Record which may be created.

NEW SECTION

WAC 132V-15-040 RIGHT TO REVIEW AND INSPECT
RECORDS. (1) A student shall have the right to review and inspect
his/her education records provided he/she

(a) obtains from the Office of Record and completes TCC Form
TCC-REG-063 REQUEST TO REVIEW AND/OR INSPECT ED-
UCATION RECORDS, and identifies the specific record(s) to be re-
viewed and/or inspected; .

(b) submits the form to the College official responsible for the oper-
ation of the Office of Record and presents identification sufficient to
validate his/her identity and signature.

(2) After a student submits such a request, the College official of the
Office of Record shall respond to the request within a reasonable peri-
od of time, but in no case more than forty—five (45) days after the re-
quest has been made.

(3) A student authorized to review or inspect his/her education re-
cords shall be accompanied by a stafl person of the Office of Record
assigned to explain and interpret the record(s) of interest.

(4) A student may have copies made of his/her education records
provided no financial hold has been placed on his/her records by any
administrative unit. All copies produced shall be at the student's ex-
pense, and he/she shall be charged a rate no greater than ONE
($1.00) DOLLAR per page.

(5) A student.shall maintain his/her right to review and inspect
his/her education records irrespective of his/her outstanding financial
obligation to the College.

NEW SECTION

WAC 132V-15-050 RIGHTS OF STUDENT. () If, after a re-
view of his/her records, a student believes they contain information
that is inaccurate, misleading or in violation of his/her privacy or other
rights, the student may submit a written appeal to the Dean of Student
Services.

(2) Within a reasonable time, but no more than twenty (20) in-
structional days after the receipt of an appeal, the Dean of Student
Services shall establish an ad hoc committee consisting of two (2) stu-
dents, two (2) faculty, one (1) classified staff person, and one (1) ad-
ministrator to review the appeal.

NEW SECTION

WAC 132V-15-060 CONDUCT OF APPEAL. (1) A hearing
shall normally be held within twenty (20) instructional days after the
Dean of Student Services receives the appeal.

(2) The hearing shall be conducted by the Dean of Student Services
or his/her designee who shall be an official of the College who does not
have a direct interest in the final decision of the committee.

(3) In presenting his/her appeal, the student may have assistance
from or be represented by an individual or an attorney of his/her
choice and at his/her own expense. The College may choose to be rep-
resented by its Assistant Attorney General.
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(4) Within ten (10) instructional days after the hearing the Dean of
Student Services or his/her designee shall prepare a final written deci-
sions based solely on the evidence presented during the hearing. A
copy of the final decision shall be made available to the student.

(5) If the final decision of the Dean of Student Services mandates -
amendments to the student's education records, the College official of
the Office of Record shall make said amendments within ten (10) in-
structional days after the notification and so inform the student in
writing.

(6) If the student disagrees with the final decision, he/she shall have
the right to place a statement to this effect in his/her education re-
cords. This statement shall be retained in the student's file and shall
become a permanent part of the student's education record for as long
as the record is maintained.

NEW SECTION

WAC 132V-15-070 LIMITATIONS ON A STUDENT'S
RIGHT TO REVIEW AND INSPECT. (1) Pursuant to Section 438
of the Act, the College shall not permit a student to review and inspect
the following records:

(a) the confidential financial records and statements of parents or
any information contained in such records/statements;

(b) confidential letters and confidential statements of recommenda-
tion which were placed in the education records of the student prior to
January 1, 1975; provided that the letters/statements were solicited
with the written assurance of confidentiality and are to be used only
for the purposes for which they were specifically intended;

(c) confidential letters of recommendation and confidential state-
ments of recommendations which were placed in the education records
of the student after January 1, 1975 pertaining to admission to an ed-
ucation institution, to an application for employment, or to the receipt
of an honor or honorary recognition which a student has waived
his /her inspection/review rights under WAC 132V-15-080; and

(d) the education records of a student which contains information on
more than one student. Only the specific information pertaining to the
student requesting access shall be considered for release.

(2) The College shall retain the education records of students pur-
suant to the retention schedules established by each Office of Records.

NEW SECTION

WAC 132V-15-080 WAIVING RIGHT TO INSPECT AND
REVIEW. (1) A student may waive any or all of his/her all rights
under the Act, subject to the following:

(a) that the College did not require the waiver;

(b) that no college services be denied a student who fails to supply a
waiver;

(c) that he/she completes and signs TCC Form TCC-REG—062,
and identifies which records may be examined; and

(d) that the documents to which a student has waived the right to
access are used only for the purposes for which they were collected. If
the College uses them for other purposes, the waiver shall be voided
and the documents may be inspected.

NEW SECTION

WAC 132V-15-090 THIRD PARTY ACCESS TO RECORDS
~ EXTERNAL. (1) The College may authorize the following persons/
agencies to have access to students' education records:

(a) officials of other institutions in which the student seeks to enroll;

(b) persons or organizations providing the student financial aid;

(c) accrediting agencies carrying out their accreditation function;

(d) persons in compliance with a judicial order after written notifi-
cation to the student;

() persons acting pursuant to any lawfully issued subpoena;

(f) persons, in response to an emergency, whose actions are consid-
ered to protect the health or safety of students or other persons; and

(g) organizations conducting studies for, or on behalf of, educational
agencies or institutions for the purpose of developing, validating, or
administering predictive tests, administering student aid programs, and
improving instruction; Provided, that the studies are conducted in a
manner which will not permit the personal identification of student and
their parents by individuals other than representatives of the organiza-
tion and the information will be destroyed when no longer needed for
the purposes for which the study was conducted. The term "organiza-
tions" includes, but is not limited to, Federal, State and local agencies,
and independent organizations.
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NEW SECTION

WAC 132V-15-100 THIRD PARTY ACCESS TO RECORDS
— INTERNAL. (1) Within the Tacoma Community College commu-
nity, only those persons, individually and collectively, acting in the
student's educational interest shall be allowed access to a student's ed-
ucation records. These persons include employees in the

(a) Admissions, Counseling, Advising and Registration Centers;

(b) Financial Aid Office;

(c) Offices of the Deans of Support Services and Student Services;

(d) Security and Parking Services; and

(e) Offices of Record.

(2) Other administrative and academic personnel may have access
within the limitations of their need to know.

NEW SECTION

WAC 132V-15-110 STUDENT RECORDS AS DIRECTORY
INFORMATION. (1) The College shall provide only the student's
name and the dates of his/her attendance as directory information.

(2) A student may withhold directory information by completing
TCC Form TCC-REG-062 and submitting it to the Registrar or by
notifying the Dean of Student Services or the Registrar in writing
within two weeks after the first day of classes for any quarter.

(3) The College will honor a student's request for non—disclosure for
only one academic year; therefore, a student must file a request to
withhold directory information annually.

(4) The College may release directory information by telephone.

NEW SECTION

WAC 132V-15-120 ANNUAL NOTIFICATION ON
RIGHTS. (1) The College shall notify students and parents of stu-
dents currently in attendance of their rights under the Act

(a) by making copies of this Chapter available in the Admissions
and Registration Centers during fall quarter registrations for current-
ly—enrolled, new and returning students;

(b) by publishing an announcement regarding the existence of this
Chapter in the College quarterly mailer;

(c) by publishing a summary of this Chapter in the College's bien-
nial catalog; and

(d) by publishing this Chapter in the student handbook.

WSR 89-13-073
PROPOSED RULES

HIGHER EDUCATION PERSONNEL BOARD
[Filed June 21, 1989}

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Higher Education
Personnel Board intends to adopt, amend, or repeal rules
concerning:

New WAC 251-22-250 Shared leave.

New WAC 251-22-260 Shared leave receipt.

New WAC 251-22-270 Shared leave use.

New WAC 251-22-280 Annual leave donation.
New WAC 251-22-290 Shared leave administration.
New WAC 251-22-300 Shared leave records;

that the agency will at 9:00 a.m., Thursday, August 3,
1989, in the Board Room, Peninsula College, Port An-
geles, Washington, conduct a public hearing on the pro-
posed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 28B.16.100 and chapter 41.04 RCW.

The specific statute these rules are intended to imple-
ment is RCW 28B.16.100 and chapter 41.04 RCW.
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Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before August 3, 1989.

Dated:
By:

June 21, 1989
John A. Spitz
Director

STATEMENT OF PURPOSE

This statement is related to the notice filed with the
code reviser on June 21, 1989, and is filed pursuant to
RCW 34.04.025.

Description of Purpose: To provide for establishment
of an annual leave sharing program for state employees
as specified in ESSB 5933.

Specific Statute this Rule is Intended to Implement:
Chapter 41.04 RCW.

Statutory Authority: Chapter 41.04 RCW to imple-
ment the provisions of that section.

Title: WAC 251-22-250 Shared leave.
Summary of Rule: Explains the program and defines
some of the terminology.

Title: WAC 251-22-260 Shared leave receipt.
Summary of Rule: Describes the conditions under
which employees may receive shared leave.

Title: WAC 251-22-270 Shared leave use.
Summary of Rule: Discusses allowable use of shared
leave by recipient.

Title: WAC 251-22-280 Annual leave donation.
Summary of Rule: Explains the conditions under
which employees may donate annual leave.

Title: WAC 251-22-290 Shared leave administration.
Summary of Rule: Discusses administration of the
program.

Title: WAC 251-22-300 Shared leave records.

Summary of Rule: Lists the types of records the insti-
tutions will need to maintain in order to allow for legis-
lative review.

Reasons Supporting Proposed Action: The legislature
passed and the governor signed ESSB 5933, which cre-
ated the leave sharing program and mandated the
Higher Education Personnel Board to adopt rules to im-
plement the program.

Agency Personnel Responsible for Drafting, Imple-
mentation and Enforcement: John A. Spitz, Director,
Higher Education Personnel Board, 1202 Black Lake
Boulevard, FT-11, Olympia, WA 98504, 234-3730 scan
or 753-3730.

Person or Organization Proposing Rule, and Whether
Public, Private or Governmental: Higher Education Per-
sonnel Board staff, governmental.

Agency Comments or Recommendations Regarding
Statutory Language, Implementation, Enforcement, Fis-
cal Matters: The change is not the result of federal law
or state or federal court action.

NEW SECTION

WAC 251-22-250 SHARED LEAVE. The purpose of the
Washington state leave sharing program is to permit state employees,
at no significantly increased cost to the state of providing annual leave,
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to come to the aid of a fellow state employee who is suffering from or
has a relative or household member suffering from an extraordinary or
severe illness, injury, impairment, or physical or mental condition
which has caused or is likely to cause the employee to take leave with-
out pay or terminate his or her employment. For purposes of the
Washington state leave sharing program, the following definitions
apply:

(1) "Employee's relative” normally shall be limited to the
employee's spouse, child, stepchild, grandchild, grandparent, or parent.

(2) "Household members" is defined as persons who reside in the
same home who have reciprocal duties to and do provide financial sup-
port for one another. This term shall include foster children and legal
wards. The term does not include persons sharing the same general
house when the living style is primarily that of a dormitory or
commune.

(3) "Severe" or "extraordinary" condition is defined as serious or
extreme and/or life threatening. The term does not include illnesses
such as the common cold or minor injuries.

NEW SECTION

WAC 251-22-260 SHARED LEAVE RECEIPT. An employee
may be eligible to receive shared leave if the employee's agency head
has determined the employee meets the following criteria:

(1) The employee suffers from, or has a relative or household mem-
ber suffering from, an illness, injury, impairment, or physical or mental
condition which is of an extraordinary or severe nature and which has
caused or is likely to cause the employee to go on leave without pay
status or terminate state employment; and

(2) The employee has depleted or will shortly deplete his or her an-
nual and sick leave reserves; and

(3) The employee's absence and the use of shared leave are justified;
and

(4) The employee is not eligible for time loss compensation under
chapter 51.32 RCW. If a time loss claim is approved at a later time,
all leave received shall be returned to the donors, and the employee
will return any and all overpayments to the agency. The employee is
required to file a workers' compensation claim only in the event he or
she is requesting shared leave due to a condition caused by an indus-
trial injury or occupational disease; and

(5) The employee has abided by agency policy regarding the use of
sick leave.

NEW SECTION

WAC 251-22-270 SHARED LEAVE USE. (1) The agency head
shall determine the amount of leave, if any, which an employee may
receive under these rules. However, an employee shall not receive more
than two hundred sixty—one days of shared leave.

(2) The agency head shall require the employee to submit, prior to
approval or disapproval, a medical certificate from a licensed physician
or health care practitioner verifying the employee's required absence,
the description of the medical problem, and expected date of return—
to—work status.

(3) The agency head should consider other methods of accommo-
dating the employee's needs such as modified duty, modified hours,
flex—time or special assignments in lieu of shared leave usage per
WAC 251-10-070, 251-10-080, 251-10-090, 251-17-090, 251-18-
180, and 251-24-030.

(4) Leave transferred under these rules may be transferred from
employees of one agency to an employee of the same agency or, with
the approval of the heads of both agencies, to an employee of another
state agency.

(5) Annual leave transferred under these rules shall be used solely
for the purpose stated in WAC 251-22-250.

(6) The receiving employee shall be paid his/her regular rate of pay;
therefore, the value of one hour of shared leave may cover more or less
than one hour of the recipient's salary.

NEW SECTION

WAC 251-22-280 ANNUAL LEAVE DONATION. An em-
ployee may donate annual leave to another employee for purposes of
the Washington state leave sharing program under the following
conditions:

(1) The employee's agency head approves the employee's request to
donate a specified amount of annual leave to an employee authorized
to receive shared leave; and
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(2) The employee's request to donate leave will not cause his/her
annual leave balance to fall below ten days; and

(3) Employees may not donate excess vacation leave that they would
not be able to take due to an approaching anniversary date; and

(4) No employee may be intimidated, threatened, or coerced into
donating leave for purposes of this program.

NEW SECTION

WAC 251-22-290 SHARED LEAVE ADMINISTRATION. (1)
The calculation of the recipient's leave value shall be in accordance
with applicable office of financial management policies, regulations,
and procedures. The leave received will be coded as shared leave and
be maintained separately from all other leave balances. All compensa-
tory time, sick leave, and annual leave accrued must be used prior to
using shared leave.

(2) An employee on leave transferred under these rules shall contin-
ue to be classified as a state employee and shall receive the same
treatment in respect to salary, wages, and employee benefits as the
employee would normally receive if using accrued annual leave or sick
leave.

(3) All salary and wage payments made to employees while on leave
transferred under these rules shall be made by the agency employing
the person receiving the leave.

(4) Where agency heads have approved the transfer of leave by an
employee of one agency to an employee of another agency, the agen-
cies involved shall arrange for the transfer of funds and credit for the
appropriate value of leave in accordance with office of financial man-
agement policies, regulations, and procedures.

(5) Leave transferred under this section shall not be used in any
calculation to determine an agency's allocation of full-time equivalent
staff positions.

(6) Any shared leave not used by the recipient shall be returned to
the donor(s). The shared leave remaining will be divided among the
donor(s) and returned at its original donor value and reinstated to each
donor's annual leave balance on a pro rata basis.

(7) Unused shared leave may not be cashed out under WAC 251-
22-090 but shall be returned to the donors per subsection (6) of this
section.

NEW SECTION

WAC 251-22-300 SHARED LEAVE RECORDS. Agency heads
shall maintain the following records pertaining to the Washington state
shared leave program:

(1) Number of requests received.

(2) Number of requests granted.

(3) Nature of request.

(4) Additional cost to the agency of allowing participation in the
shared leave program.

WSR 89-13-074
ADOPTED RULES

HIGHER EDUCATION PERSONNEL BOARD
[Order 179—Filed June 21, 1989—Eff. October 1, 1989]

Be it resolved by the Higher Education Personnel
Board, acting at Columbia Basin Community College,
Pasco, Washington, that it does adopt the annexed rules
relating to:

New  WAC 251-01-077 Consecutive months.

Amd WAC 251-01-415 Temporary appointment.

Amd WAC 251-04-040 Exemptions.

New  WAC 251-07-100 Temporary appointment records.
Amd WAC 251-12-600 Remedial action.

Rep WAC 251-19-030 Appointment—Provisional.

Rep WAC 251-19-040 Appointment—Emergency.
Amd WAC 251-19-120 Appointment—Temporary.
New  WAC 251-19-122 Written notification.

This action is taken pursuant to Notice Nos. WSR
89-06—045 and 89-09-061 filed with the code reviser on
February 28, 1989, and April 19, 1989. These rules shall
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take effect at a later date, such date being October 1,
1989.

This rule is promulgated under the general rule-
making authority of the Higher Education Personnel
Board as authorized in RCW 28B.16.100.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED June 1, 1989.

By John A. Spitz
Director

NEW SECTION

WAC 251-01-077 CONSECUTIVE MONTHS. A
span of time which begins with the effective date of a
personnel action and ends on the day preceding that date
any number of months later as opposed to consecutive
calendar months which is a span of time beginning on
the first day of the first month in the sequence and end-
ing on the last day of the last month in the sequence.

AMENDATORY SECTION (Amending Order 164,
filed 12/30/87, effective 2/1/88)

WAC 251-01-415 TEMPORARY APPOINT-
MENT. (1) Work performed in the absence of an em-
ployee on leave for((:

’

25+=19=126(2)))) more than six consecutive months in
accordance with WAC 251-19-120(2); or

() ((Forma-l—assrgnmcn‘t-uf—thc—dnﬁcs—and—rcsponsr

)) Performance of work
which does not exceed one thousand fifty hours in any
twelve consecutive month period from the original date
of hire in accordance with WAC 251-04-040(5); or

3) ((Pcrfommcc-of—cxtra—mrlrrcqmred—at-a—work

docs—not—cxcccd—m—hundrcd—scvcmy-nmc—consccmm
calendardays)) Formal assignment of the duties and re-
sponsibilities of a_higher level class for a period of less
than six consecutive months.

AMENDATORY SECTION (Amending Order 170,
filed 7/12/88)

WAC 251-04-040 EXEMPTIONS. The following
classifications, positions, and employees of higher educa-
tion institutions/related boards are hereby exempted
from coverage of this chapter.

(1) Members of the governing board of each institu-
tion/related board; all presidents, vice presidents and
their confidential secretaries, administrative and personal
assistants; deans, directors, and chairmen; academic per-
sonnel; executive heads of major administrative or aca-
demic divisions employed by institutions of higher edu-
cation; and any employee of a community college district
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whose place of work is one which is physically located
outside the state of Washington and who is employed
pursuant to RCW 28B.50.092 and assigned to an edu-
cational program operating outside of the state of
Washington.

(2) Students employed by the institution at which
they are enrolled (or related board) and who either:

(a) Work five hundred sixteen hours or less in any six
consecutive months, exclusive of hours worked in a tem-
porary position(s) during the summer and other breaks
in the academic year, provided such employment does
not:

(i) Take the place of a classified employee laid off due
to lack of funds or lack of work; or

(ii) Fill a position currently or formerly occupied by a
classified employee during the current or prior calendar
or fiscal year, whichever is longer;

(b) Provided further that the hour limitation shall not
apply to student employees who were hired before July
20, 1984, with an understanding of working more than
the stated number of hours monthly, and also with an
understanding of such employment continuing for the
duration of their education. However, this exception
shall apply only to students who are continuously en-
rolled and shall not extend beyond September 1, 1988.
Students covered by this exception shall be identified to
the director;

(c) Are employed in a position directly related to their
major field of study to provide training opportunity; or

(d) Are elected or appointed to a student body office
or student organization position such as student officers
or student news staff members.

(3) Students participating in a documented and ap-
proved programmed internship which consists of an aca-
demic component and work experience.

(4) Students employed through the state or federal
work /study programs.

(5) Persons employed ((ima-positionrscheduted-fortess
] ] l . .
ployment-schedute)) to work one thousand fifty hours or

less in any twelve consecutive month period from the
original date of hire. Such an appointment may be sub-
ject to remedial action in accordance with WAC 251-
12-600, if the number of hours worked exceeds one
thousand fifty hours in any twelve consecutive month
period from the original date of hire, exclusive of over-
time or work time as described in subsection (2) of this
section.

©) ((Nonctassificd ] - tioms-idonts

9)) Part-time professional consultants retained on
an independent part—time or temporary basis such as
physicians, architects, or other professional consultants
employed on an independent contractual relationship for
advisory purposes and who do not perform administra-
tive or supervisory duties.

((¢8))) (7) The director, his confidential secretary, as-
sistant directors, and professional education employees
of the state board for community college education.

((t9))) (8) The personnel director of the higher edu-
cation personnel board and his confidential secretary.
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((€163)) (9) The governing board of each institution/
related board may also exempt from this chapter, sub-
ject to the employee's right of appeal to the higher edu-
cation personnel board, classifications involving research
activities, counseling of students, extension or continuing
education activities, graphic arts or publications activi-
ties requiring prescribed academic preparation or special
training, and principal assistants to executive heads of
major administrative or academic divisions, as deter-
mined by the higher education personnel board: PRO-
VIDED, That no nonacademic employee engaged in of-
fice, clerical, maintenance, or food and trades services
may be exempted by the higher education personnel
board under this provision.

(1)) (10) Any employee who believes that any
classification should or should not be exempt, or any
employee because of academic qualifications which
would enable such employee to teach and thus be ex-
empt, may appeal to the board in the same manner as
provided in WAC 251-12-080, et seq.

((€12))) (11) Any classified employee having civil ser-
vice status in a classified position who accepts an ap-
pointment in an exempt position shall have the right of
reversion to the highest class of position previously held,
or to a position of similar nature and salary, within four
years from the date of appointment to the exempt posi-
tion. However, (a) upon the prior request of the ap-
pointing authority of the exempt position, the board may
approve one extension of no more than four years; and
(b) if an appointment was accepted prior to July 10,
1982, then the four—year period shall begin on July 10,
1982. Application for return to classified service must be
made not later than thirty calendar days following the
conclusion of the exempt appointment.

((613))) (12) When action is taken to convert an ex-
empt position to classified status, the effect upon the in-
cumbent of such position shall be as provided in WAC
251-19-160.

NEW SECTION

WAC 251-07-100 TEMPORARY APPOINT-
MENT RECORDS. Each institution shall maintain in-
formation for temporary employees as specified in WAC
251-19-122. At least quarterly each institution shall
produce a record which shows the cumulative hours
worked for each temporary employee. This record shall
be kept on file in the personnel office and shall be made
available to the higher education personnel board staff
upon request.

AMENDATORY SECTION (Amending Order 174,
filed 11/1/88)
WAC 251-12-600 REMEDIAL  ACTION.
(When—it—tas—t ] et} indrviduaidt
s . hs-i vl -
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of-the-order:)) (1) The director may take remedial ac-
tion when it is determined that the following conditions
exist.

(a) The hiring institution has made an appointment
that does not comply with higher education personnel
board rules.

(b) The employee has worked in one or more positions
for more than one thousand fifty hours in any twelve
consecutive month period since the original hire date.
(These hours do not include overtime or work time as
described in WAC 251-04-040(2).)

(c) The position or positions are subject to civil
service.

(d) The employee has not taken part in any willful
failure to comply with these rules.

{2) Remedial action includes the power to confer per-
manent status, set salary, establish seniority, and deter-
mine benefits accrued from the seniority date. Remedial
action also includes other actions the director may re-
quire to meet the highest personnel standards.

(3) If the institution has complied with WAC 251—
19-122, the employee must:

(a) Submit any request for remedial action in writing;
and

(b) File the request within thirty calendar days after
the effective date of the alleged violation of the condi-
tions of employment which are to be specified in the
written notification of temporary appointment.

(4) The director's order for remedial action shall be
final and binding unless exceptions are filed with the
board within thirty calendar days of the date of service
of the order. Exceptions must state the specific items of
the order to which exception is taken. The board will re-
view the exceptions and may hold a hearing prior to
modifying or affirming the director's order.

AMENDATORY SECTION (Amending Order 165,
filed 12/30/87, effective 2/1/88)

WAC 251-19-120 APPOINTMENT—TEM-
PORARY. (1) Temporary appointment may be made
only to meet employment conditions set forth in the def-
inition of "temporary appointment” in WAC 251-01-
415.

(2) Temporary appointment to perform work in the
absence of an employee on leave for ((nimety—or—more

1 )) more than six consecutive
months shall be made following certification from ap-
propriate eligible lists of eligibles who have indicated
willingness to accept such temporary appointment. Em-
ployees appointed to classified positions in accordance
with this subsection are covered by chapter 28B.16
RCW and Title 251 WAC. Temporary appointment
made in accordance with this subsection is not limited to
the (( i i
day)) one thousand fifty hours in any twelve consecutive




WSR 89-13-074

month period from the original date of hire limitation
xdentlﬁed in WAC 251—01—415(((—3—))) (2) and ((subsec=
)) 251-12-600.

(3) The employing official may temporarily assign a
classified employee the duties and responsibilities of a
higher—level class for a pcrlod of less than ((nimety-comn=
secutive—catendar—days)) six consecutive months. The
salary shall be determined per WAC 251-08-110.

(4) Temporary appointment to positions identified in
the definition of "temporary appointment” in WAC
251-01-415 (D)) (2)((5)) and (3) may be made
without regard to the rules govermng appointment.

(5) (€ provatof-the-director.

€6))) A permanent classified employee accepting tem-
porary appointment to a position identified in the defini-
tion of "temporary appointment” in WAC 251-01-415
(1)(a), (2), and (3), shall retain and continue to receive
all rights and benefits provided by these rules for the
duration of the temporary appointment.

((€9)) (6) At the conclusion of a temporary appoint-
ment ((of—}csrthan—onc—lmndrcd—crghty-cnnsccu’mc-ca'l-
endar—days)) made in accordance with these rules, a
permanent employee shall have the right to revert to
his/her former position or to an equivalent position.

((£8))) (7) Each institution shall ((flte-with-the-direc-
tor)) develop for director approval a procedure which
indicates ((thetr)) its system for controlling and moni-
toring exempt positions as identified in RCW
28B.16.040(2).

(8) An institution may petition the director in writing
for approval of exceptions to these requirements. The
director will annually review the appropriateness of ex-
ceptions granted and advise the board.

(9) No temporary appointment shall take the place of
employees laid off due to lack of work or lack of funds.

NEW SECTION

WAC 251-19-122 WRITTEN NOTIFICATION
OF TEMPORARY APPOINTMENT. (1) All tempor-
ary employees shall be notified in writing of the condi-
tions of their employment prior to the commencement of
each appointment and/or upon any subsequent change
to the conditions of their employment.

(2) The written notification shall contain the following
information:

(a) The reason for the temporary appointment (see
WAC 251-01-415 (1), (2), and (3));

(b) The hours of work and the hourly rate of pay;

(c) The duration of appointment as adjusted by any
current or former temporary appointments. The duration
shall be expressed as a starting and expected end date;

(d) The name of the employee's supervisor;

{(e) A statement regarding the receipt or nonreceipt of
benefits. If the employee is to receive benefits, the state-
ment shall include which benefits are to be received;
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(f) The expected status of the employee within the
higher education personnel board system upon comple-
tion of the appointment;

(g) The signature of the personnel officer and/or au-
thorizing hiring official;

(h) The signature of the employee verifying receipt of
the written notification;

(i) An identification of any current and/or previously
held temporary positions at the institution;

(j) A statement of appeal rights for those positions in
which a violation of WAC 251-01-415 may result in
permanent status.

REPEALER

The following sections of the Washington Adminis-
trative Code are repealed:

WAC 251-19-030 APPOINTMENT—
PROVISIONAL.

WAC 251-19-040 APPOINTMENT—
EMERGENCY.

WSR 89-13-075
ADOPTED RULES
HIGHER EDUCATION PERSONNEL BOARD
[Order 180—Filed June 21, 1989—Eff. August 1, 1989]

Be it resolved by the Higher Education Personnel
Board acting at Columbia Basin Community College,
Pasco, Washington, that it does adopt the annexed rules
relating to:

Amd WAC 251-19-100 Transfer—Lateral movement—Volun-
tary demotion.

New  WAC 251-19-105 Accommodation due to disability.

New WAC 251-24-200 HIV and AIDS training for employees.

Amd WAC 251-24-030 Training and development programs—
Contents.

This action is taken pursuant to Notice No. WSR 89—
09-063 filed with the code reviser on April 19, 1989.
These rules shall take effect at a later date, such date
being August 1, 1989.

This rule is promulgated under the general rule-
making authority of the Higher Education Personnel
Board as authorized in RCW 28B.16.100.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State Regis-
ter Act (chapter 34.08 RCW) in the adoption of these
rules.

APPROVED AND ADOPTED June 1, 1989.

By John A. Spitz
Director

AMENDATORY SECTION (Amending Order 165,
filed 12/30/87, effective 2/1/88)

WAC 251-19-100 TRANSFER—LATERAL
MOVEMENT—VOLUNTARY DEMOTION. (1) The
personnel officer for each institution shall develop a
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"transfer/lateral movement/voluntary demotion proce-
dure” to provide reasonable opportunity for employees
desiring to transfer within class or to voluntarily demote
or move laterally to classes where they have previously
attained permanent status at the institution, or equiva-
lent classes as determined by the personnel officer, when:

(a) The action is by employee request; or

(b) The employee's position is being reallocated up-
ward and the employee is not appointed to the reallocat-
ed position; or

(c) The personnel officer determines that the employee
seeking the action is no longer able to perform in the
current class due to a medically verified physical ((or)),

mental ((incapacity;or

ed-position)), or sensory disability. An employee is eligi-
ble to apply for appointment to a position under the
provisions of this subsection if the employee meets the
minimum qualifications and is able to perform the work
of the position as confirmed by medical verification
which provides adequate guidance to the employer.

(2) Except as provided in subsection (1) of this sec-
tion, permanent employees who wish to be considered for
appointment to classes with an equal or lower salary
range maximum than their current class must apply in
accord with institutional procedure, meet the minimum
qualifications, pass the examination and be placed on the
appropriate eligible list for the class.

(3) Upon appointment via the provisions of this rule,
the following shall apply:

(a) For voluntary demotion, the salary shall be deter-
mined by the personnel officer and the periodic incre-
ment date shall remain unchanged.

(b) For transfer within class or lateral movement, the
salary and periodic increment date shall remain
unchanged.

NEW SECTION

WAC 251-19-105 ACCOMMODATION DUE
TO DISABILITY. (1) Each institution shall develop
and disseminate a procedure regarding accommodation
of disabled employees. Such procedure shall be approved
and on file with the director.

(2) The institution shall be responsible for notifying
the employee of steps to be followed should the employee
request accommodation.

(3) When an employee requests reasonable accommo-
dation due to disability, such requests will be submitted
to the supervisor. The request must state the nature of
the disability and the accommodation desired. An em-
ployee requesting reasonable accommodation due to a
disability will be required to submit a medical statement
which provides adequate guidance to the employer
specifying:

(a) Pertinent diagnosis;

(b) Prognosis;

(c) Anticipated duration of disability; and

(d) Recommended accommodation and anticipated
duration of the need for such accommodation.
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(4) The institution shall make good faith efforts to
accommodate an employee with a medically verified dis-
ability which impacts the employee's ability to perform
the work of the regular position.

NEW SECTION

WAC 251-24-200 HIV AND AIDS TRAINING
FOR EMPLOYEES. (1) The following categories are
descriptive of job-related tasks which have a substantial
likelihood of coming in contact with human immunode-
ficiency virus (HIV) or acquired immunodeficiency syn-
drome (AIDS) virus:

(a) All procedures or other job—related tasks that in-
volve potential for mucous membrane or skin contact
with blood, body fluids, or tissues, or a potential for
spills or splashes of them.

(b) The normal work routine does not involve expo-
sure to blood, body fluids, or tissues, but exposure or po-
tential exposure may occur in certain tasks such as pro-
viding or assisting in emergency medical care or first aid
or providing maintenance services in patient care areas.

(2) Each institution which employs persons who, in
the course of their employment, meet the category of
subsection (1)(a) or (b) of this section shall:

(a) Provide or arrange for those employees to receive
appropriate education and training on the prevention,
transmission, and treatment of HIV and AIDS;

(i) Training specifically related to law enforcement
shall be provided to law enforcement employees;

(ii) Training specifically related to health care shall be
provided to health care employees, including those with
responsibilities for laboratory work and analysis, main-
tenance and cleanup, and HIV/AIDS related research;

(iii) Training specifically related to correctional insti-
tutions shall be provided to employees working in cor-
rectional institutions.

(b) Use educational material and infection control
standards consistent with recommendations by the office
of HIV/AIDS; and |

(c) Report such training in accordance with WAC
251-24-010(2).

AMENDATORY SECTION (Amending Order 176,
filed 3/23/89, effective 5/1/89)

WAC 251-24-030 TRAINING AND DEVELOP-
MENT PROGRAMS—CONTENTS. Each institution
will develop and maintain on file with the board (subject
to approval by the director) an employee training and
development plan that provides as a minimum:

(1) The policy and objectives of the institution con-
cerning training and development programs;

(2) The institution's policy regarding training pro-
gram expenses;

(3) Identification of the person(s) responsible for em-
ployee training and development programs;

(4) Provision for the identification and appraisal of
training and development needs;

(5) The identification of proposed training activities in
the following areas:

(a) New employee orientation;
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(b) Functional training, such as in accounting, data
processing, office administration and job skills;

(c) System training, such as affirmative action, labor
relations and safety;

(d) Professional/technical training;

(e) Management and organizational development;

(f) The institution's off-hour training or continuing
education program;

(g) Specific training in the prevention, transmission,
and treatment of HIV and AIDS for those employees
who have a substantial likelihood of on—-the—job exposure
to the human immunodeficiency virus or acquired im-
munodeficiency syndrome virus;

(6) Provision specifying the manner of selecting em-
ployees for training or development programs;

(7) Provision for training records of employee
participation;

(8) Provision for training and upgrading of skills of
women and members of racial or ethnic minority groups
as part of the institution's affirmative action program,
including special training programs to achieve corrective
action for underutilization of minority or female
employees;

(9) Involvement of a representative group of employ-
ees in the development of the institution's training policy
and plans;

(10) Provision for evaluation of training and develop-
ment programs;

(11) The criteria by which the institution may provide
employees the opportunity to attend class instruction in
academic session during regular working hours;

(12) The institution's policy regarding release time
during work hours for training course attendance;

(13) Provision for access to in—house training and de-
velopment programs for former permanent employees
returning from separation as set forth in WAC 251-10-
070.

WSR 89-13-076
PROPOSED RULES

DEPARTMENT OF GENERAL ADMINISTRATION
[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Gen-
eral Administration intends to adopt, amend, or repeal
rules concerning payment of prevailing wages for leased
facilities.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on July 25, 1989.

The authority under which these rules are proposed is
chapter 43.82 RCW.

The specific statute these rules are intended to imple-
ment is chapter 39.12 RCW.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

Dated: June 21, 1989
By: K. Wendy Holden
Director
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STATEMENT OF PURPOSE

Title and Number of Rule Section or Chapter: Chap-
ter 236-22 WAC.

Description of Purpose: To ensure that payment of
prevailing wages are made in compliance with chapter
39.12 RCW and chapter 296-127 WAC in cases of
leased facilities.

Statutory Authority: Chapters 39.12 and 43.82 RCW.

Specific Statute Rule is Intended to Implement:
Chapter 39.12 RCW and chapter 296-127 WAC.

Summary of Rule: When the state of Washington
causes new construction to be built by a party through a
contract for rent, lease, or purchase for at least 80 per-
cent occupancy of such facility, prevailing wages must
be paid, effective July 26, 1987. When the state of
Washington contracts directly for maintenance or jani-
torial services of a facility, prevailing wages shall be
paid.

Reasons Supporting the Proposed Action: This rule is
being proposed to comply with the Department of Labor
and Industries rule (chapter 39.12 RCW and chapter
296-127 WAC) regarding payment of prevailing wages
for public works projects.

Agency Personnel Responsible for Drafting, Imple-
mentation and Enforcement of the Rule: Ronald J.
McQueen, Assistant Director, Division of Property De-
velopment, Department of General Administration.

Name of the Person or Organization Proposing the
Rule: Ronald J. McQueen, Assistant Director, Division
of Property Development, Department of General
Administration.

Agency Comments or Recommendations, if any,
Regarding Statutory Language, Implementation, En-
forcement and Fiscal Matters Pertaining to the Rule:
This WAC formalizes the Department of General Ad-
ministration's policy to give notice to those parties who
provide services to the state requiring the payment of
prevailing wages.

Whether Rule is Necessary as a Result of Federal
Law or Federal or State Court Action: N/A.

Small Business Economic Impact Statement: Small
business development companies will have cost impacts
associated with the payment of prevailing wages.

Chapter 236-22 WAC
PAYMENT OF PREVAILING WAGES/LEASED FACILITIES

WAC

236-22-010 Authority.

236-22-020 Purpose.

236-22-030 Definition of terms.
236-22-040 Applicability to projects.
NEW SECTION

WAC 236-22-010 AUTHORITY. This chapter is promulgated
pursuant to chapters 39.12 and 43.82 RCW.

NEW SECTION

WAC 236-22-020 PURPOSE. The purpose of this chapter is to
ensure that prevailing wages are paid in compliance with chapter 39.12
RCW and chapter 296-127 WAC and to define in which instances
prevailing wages are paid for leased and lease development office
space.
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NEW SECTION

WAC 236-22-030 DEFINITION OF TERMS. (1) Prevailing
wage means the hourly wage, benefits, and overtime pay provided for
in chapter 39.12 RCW which is calculated pursuant to chapter 296—
127 WAC. Vocationally handicapped services contracted for directly
by a state agency are subject to the prevailing wage regulations of the
United States Department of Labor.

(2) Facility of new construction means construction of a facility
where no facility previously existed. It is also an addition to an existing
facility where the addition requires placing new footings or new
foundation.

(3) Maintenance means keeping existing facilities in good, usable
condition, and does not pertain to repairing damages or breaks or to
ordinary maintenance as the term is used in RCW 39.04.010.

(4) Janitorial services means only that work which is performed by
janitors, waxers, shampooers, and window cleaners.

NEW SECTION

WAC 236-22-040 APPLICABILITY TO PROJECTS. (1) Any
work, construction, alteration, repair, enlargement, improvement, or
demolition to real estate leased or rented pursuant to RCW 43.82.010,
which is done by a state agency through a contract between the state
agency and a contractor or developer will require payment of the pre-
vailing wage.

(2) Except as provided by subsection (3) of this section, where a
state agency leases or otherwise uses, but does not own, the real estate
or improvement, and the owner performs or contracts to have done
work, construction, alteration, repair, enlargement, improvement or
demolition, the payment of prevailing wages does not apply.

(3) The prevailing wage shall be paid for new construction caused
by a state agency to be built by a private party through a contract to
rent, lease, or purchase at least eighty percent of such facility for oc-
cupation by a state agency. This subsection applies only to facilities of
new construction for which a call for competitive bid was made on or
after July 26, 1987. Any agreement between the state of Washington
and a developer must include the requirement that the contractor or
developer shall comply with the prevailing wage provisions of chapter
39.12 RCW.

(4) When a state agency contracts directly for maintenance or jani-
torial services of a facility, prevailing wages shall be paid. Where
maintenance or janitorial services provided to a privately-owned build-
ing are contracted for by the owner of the building, payment of pre-
vailing wages is not required.

WSR 89-13-077

PROPOSED RULES
DEPARTMENT OF LABOR AND INDUSTRIES

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Labor
and Industries intends to adopt, amend, or repeal rules
concerning the amendment of rules and definitions con-
tained in chapter 296-17 WAC applicable to workers'
compensation insurance underwritten by the Washington
state fund, Department of Labor and Industries, and
specifically rules and definitions applicable to the truck-
ing industry of Washington and retrospective rating
group qualifications;

that the agency will at 10 a.m., Tuesday, August 1,
1989, in the First—Floor Conference Room, General Ad-
ministration Building, Olympia, Washington, conduct a
public hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 31, 1989.

The authority under which these rules are proposed is
RCW 51.04.020.
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The specific statute these rules are intended to imple-
ment is RCW 51.16.035 and 51.12.095.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before August 1, 1989.

The agency reserves the right to modify the text of
these proposed rules prior to the public hearing thereon
or in response to written and/or oral comments thereon
received prior to or during the public hearing.

Written and/or oral submissions may also contain
data, news, and arguments concerning the effect of the
proposed rules or amendments of rules on economic val-
ues, pursuant to chapter 43.21 RCW.

Correspondence relating to this notice and proposed
rules shown below should be addressed to:

Douglas Connell
Assistant Director for Employer Services
Department of Labor and Industries

905 Plum Street S.E.
Olympia, WA 98504

Dated: June 21, 1989
By: Joseph A. Dear
Director

STATEMENT OF PURPOSE

Title and Number of Rule Section(s) or Chapter(s):
The proposals for rule changes which follow amend por-
tions of chapter 296-17 WAC. This title pertains to the
calculation, reporting, and collection of premiums for
worker's compensation insurance coverage provided by
the Department of Labor and Industries.

Statutory Authority: RCW 51.04.020.

Specific Statute that Rule is Intended to Implement:
RCW 51.16.035 and 51.12.095.

Summary of the Rule(s): The purpose of these pro-
posed rules is to make the following substantive changes
in Title 296 WAC: Repeal subsection (4) of WAC 296—
17-910 which deals with retrospective rating — group
size qualifications, and renumber the remaining section;
and establish a new reporting rule, WAC 296-17-
45002, special trucking industry interpretations, for the
trucking industry of Washington.

Reasons Supporting Changes: Revisions and/or
amendments to existing rules and the establishment of
new rules are intended to extend uniform treatment and
equity to all affected parties. The changes being pro-
posed are reflective of practices consistent with recog-
nized workers' compensation insurance practices and are
in conformance with new legislation.

Agency Personnel responsible for Drafting, Imple-
mentation, and Enforcement of the Rule(s): R. L.
McCallister, Deputy Director for Industrial Insurance,
753-5173; Douglas Connell, Assistant Director for Em-
ployer Services, 586-8401; and Francis A. Romero,
Manager, Classification Development, 753-1434.

Name of Person or Organization, Whether Private,
Public, or Governmental, that is Proposing the Rule(s):
State of Washington, Department of Labor and
Industries.
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Agency Comments or Recommendations, if any,
Regarding Statutory Language, Implementation, En-
forcement, and Fiscal Matters Pertaining to the Rule(s):
None.

These rules are not proposed to comply with a federal
law or a federal or state court decision.

Any Other Information that may be of Assistance in
Identifying the Rule or its Purpose: None.

Small Business Economic Impact Statement: This
statement pertains to revisions to chapter 296-17 WAC,
which are being proposed by the Department of Labor
and Industries to become effective permanently on Oc-
tober 1, 1989, and is prepared to conform with sections
3(2) and 4 of the Regulatory Fairness Act (chapter 6,
Laws of 1982).

Existing Rules: Chapter 296-17 WAC presently de-
fines approximately 291 risk classifications for purposes
of reporting exposures and computing premiums for
workers' compensation insurance as well as rules gov-
erning the application of these risk classifications to bus-
inesses or occupations, provisions for an experience rat-
ing plan, optional rating plans, insurance base rates ap-
plicable to each risk classification, and rules governing
the reporting of worker hours, premium payment, and
the assessment of penalties for employers who fail to
register or file late payroll reports.

Treatment of Small Business Under Existing Rules:
Risk classification definitions are keyed to the nature of
an employer's business operations within this state and
in certain cases individual employments, and are inde-
pendent of business size. Once the number of risk classi-
fications statistically supportable has been determined
and the risks defined, base rates are developed for each
risk classification. All new employers conducting like
businesses are assigned into a common classification pool
representative of their business undertaking and are as-
signed the same base rate. As experience is developed by
each employer, a modified rate as provided for in the
experience rating plan is calculated except for those em-
ployers engaged in the horse racing industry whose rates
are by law to be base rated. Those employers not involv-
ed in the horse racing industry with a favorable past ex-
perience receive rate reductions while those employers
with unfavorable past experience receive rate increases.
Within the experience rating plan, small employers with
a loss—free record during the experience rating period
are allowed rate credits in excess of those initially com-
puted by the rating plan based on risk size, by imposing
a maximum modification for loss—free firms of various
sizes in WAC 296-17-890. Additional premium reduc-
tion incentives are also provided to employers under in-
dividual and group retrospective rating plans.

Effect of Proposed Revisions: The department is pro-
posing to delete the special group member size qualifica-
tion (WAC 296-17-910(4)) and renumber the remain-
ing subsections. This change will provide employers and
group members greater enrollment flexibility in the de-
partment's retrospective rating plans. The second part of
this filing established a new special rule to govern the
underwriting of trucking risks. The new rule deals with
insurance liability, reporting, and exemptions.
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Each rule has been developed to minimize the cost of
adminijstration and record keeping for employers, large
and small alike. Since no new records or forms are re-
quired, cost of compliance is unchanged.

NEW SECTION

WAC 296-17-45002 SPECIAL TRUCKING INDUSTRY
INTERPRETATIONS. The following subsection shall apply to all
trucking industry employers as applicable.

(1) Insurance liability. Every trucking industry employer operating
as an intrastate carrier or a combined intrastate and interstate carrier
must insure their workers' compensation insurance liability through the
Washington state fund or be a qualified seif-insured employer.

Washington employers operating exclusively in interstate or foreign
commerce or any combination of interstate and foreign commerce
must insure their workers' compensation insurance liability with the
Washington state fund or under the workers' compensation insurance
laws of another state.

Each interstate or foreign commerce trucking employer who insures
his/her workers' compensation insurance liability under the laws of
another state must provide the department with copies of their current
policy and applicable endorsements upon request.

Any employer who elects to insure their workers' compensation in-
surance liability under the laws of another state and who fail to pro-
vide updated policy information when requested to do so, will result in
the employer being declared as an unregistered employer and be sub-
ject to all the penalties contained in Title 51 RCW.

(2) Reporting. Every trucking industry employer insuring their
workers' compensation insurance liability with the Washington state
fund shall keep and preserve all original time records/books including
supporting information from drivers' logs for a period of three calendar
years plus three months.

Employers are to report actual hours worked for each driver in their
employ including time spent loading and unloading trucks. For pur-
poses of this section, actual hours worked does not include time spent
during lunch or rest periods or overnight lodging.

Failure of an employer to keep accurate records of actual hours
worked by their employees will result in the department estimating
work hours by dividing gross payroll wages for each worker for whom
records were not kept by the state minimum wage. However, in no case
will the estimated hours exceed five hundred twenty hours per calendar
quarter for each worker.

(3) Exclusions. Trucking industry employers meeting all of the fol-
lowing conditions are exempted from mandatory coverage.

(a) Must be engaged exclusively in interstate or foreign commerce.

(b) Must have elected to cover their Washington workers on a vol-
untary basis under the Washington state fund and must have elected
such coverage in writing on forms provided by the department.

(c) After having elected coverage withdrew such coverage in writing
to the department on or before January 2, 1987.

If all the conditions set forth in (a), (b), and (c) of this subsection
have not been met, the employer must insure their workers' compensa-
tion insurance liability with the Washington state fund or under the
laws of another state.

AMENDATORY SECTION (Amending Order 87-30, filed 5/31/88)

WAC 296-17-910 QUALIFICATIONS FOR EMPLOYER
GROUPS FOR WORKERS' COMPENSATION INSURANCE.
The department may insure the workers' compensation obligations of
employers-as a group, provided the foliowing conditions are met:

(1) All the employers in the group are members of an organization
that has been in existence for at least two years.

(2) The organization was formed for a purpose other than that of
obtaining workers' compensation coverage.

(3) The business of the employers in the organization is substantially
similar, taking into consideration the nature of the work being per-
formed by workers of such employers such that the group comprises
substantially homogeneous risks.

(4) (Fhe-

7)) The formation and operation of the group program in the or-
ganization will substantially improve accident prevention and claims
handling for the employers in the group.

Each employer seeking to enroll in a group for workers' compensa-
tion insurance must have an industrial insurance account in good
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standing with the department such that at the time the agreement is
processed no outstanding premiums, penalties or assessments are due
and quarterly reporting of payroll has been made in accordance with
WAC 296-17-310.

The above conditions do not pertain to groupings or combination of
persons or risks by way of common ownership or common use and
control for experience rating purposes. Combinations for experience
rating are governed by WAC 296-17-873.

Final determination of group eligibility under this section rests with
the department subject to review under chapter 51.52 RCW.

In providing employer group plans under this rule, the department
may consider an employer group as a single employing entity for pur-
poses of dividends or retrospective rating. No employer will be a mem-
ber of more than one group for the purposes of insuring their workers'
compensation obligations.

WSR 89-13-078
PROPOSED RULES

DEPARTMENT OF COMMUNITY DEVELOPMENT
[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Com-
munity Development intends to adopt, amend, or repeal
rules concerning chapter 365-40 WAC;

that the agency will at 10:00 a.m., Wednesday, July
26, 1989, in the 5th Floor Conference Room, Depart-
ment of Community Development, 9th and Columbia
Building, Olympia, Washington 98504-4151, conduct a
public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 43.63A.060.

The specific statute these rules are intended to imple-
ment is RCW 43.63A.065.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

Dated: June 21, 1989
By: Chuck Clarke
Director

STATEMENT OF PURPOSE

Title: Chapter 365-40 WAC, Head Start.

Description of Purpose: To revise existing conditions
and procedures under which state funds are made avail-
able to Head Start programs to conform with recom-
mendations made by the Head Start work group and
approved by the Department of Community Develop-
ment. Other purposes for the proposed revisions include
wording clarification and avoiding language duplication
with other program documents.

Statutory Authority: This activity is undertaken pur-
suant to RCW 43.63A.060.

Specific Statute Rule is Intended to Implement: RCW
43.63A.065.

Summary of Rule: The rules establish procedures un-
der which state funds will be made available to Head
Start programs.

Agency Personnel Responsible for Drafting, Imple-
mentation, and Enforcement of the Rule: Peggy Jo
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Mihata, Assistant Director, Community Assistance Di-
vision, Department of Community Development, Ninth
and Columbia, Mailstop GH-51, Olympia, Washington
98504, (206) 753-4979.

These rules are not necessary as a result of federal
law, federal court action, or state court decision.

The proposed rule does not impose an additional cost
of compliance, and therefore, no economic impact state-
ment is required under the Regulatory Fairness Act.

AMENDATORY SECTION (Amending Order 87-20, filed
12/16/87)

WAC 365-40-020 DEFINITIONS. (1) "Applicant™ means a

((umit(s)—of tocalgovernment;—a—quatified—private—organtzation;—or—a
combmahm—themf—wheh—apphcs-fcr-state)) public or private non-

sectarian organization which receives federal Head Start funds.

(2) "Contractor” means an applicant Wthh has been allocated state
Head Start funds ((;

a)) under the state Head Start match program.

(3) '"Department” means the department of community
devclop_mem.

(4) "Director” means the director of the department of community
development (((hermftcl—thc-agcncy)))

((69)) (5) "Head Start program” means an operation undertaken in
accordance with the program performance standards set forth in the
OCD-HS HEAD START POLICY MANUAL (OCD Notice N-30-364-4)
"Head Start program performance standards,” published by the Unit-
ed States Department of Health, Education, and Welfare July((;))
1975.

AMENDATORY SECTION (Amending Order 86-02, filed 8/27/86)

WAC 365-40-041 FINANCIAL SUPPORT APPLICATION
PROCESS. (1) Each potential applicant will be notified by the
((ageney)) department that application for state Head Start financial
assistance is to be made to the ((ageney)) degartment

(2) An applicant must make formal application in the form and
manner specified by the ((agency—Such-apptication—shat-befor-thepe-

= )) department. Failure of an
applicant to make application in the specified time will result in no
state Head Start funds being allocated.

(3) Applications for state Head Start funds shall contain ((the—fol=

towing-information;-inmdetait:
€2))) a description of the services to ((be—provided-oractivities—pro-

of - WAEC365—46-651tand-365-40-061
)) which the intended uses of state Head
Start funds are to be used.
(4) The agency shall provide a contract for signature to the appli-
cant or a request for additional information.

AMENDATORY SECTION (Amending Order 87-20, filed
12/16/87)

WAC 365-40-051 ELIGIBILITY CRITERIA. In order to re-
celve state Head Start funds, a contractor must ((provide-services—to

)) currently be receiving federal funds
to operate a Head Start program. State Head Start funds may be used
only for activities which resuit in direct and measurable services to

Head Start program children. ((StateHead-Start-funds-arc-atocated

66-ortess—children:)) The department shall determine the formula for
distribution of state funds based on current federal enrollment levels at

the time of funding.
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AMENDATORY SECTION (Amending Order 87-20, filed
12/16/87)

WAC 365-40-071 METHOD OF PAYMENT AND REPORT-
ING REQUIREMENTS. (1) State Head Start funds will be paid in
accordance with the provisions of the applicable contract and these
regulations.

(2) ((Adtcontracts—wilt—specify—procedures—for—expenditure—reim
i —with ; brrrittadwrithi fed i

D)) Reports to the agency to assure that funds are being expended
for purposes authorized in the approved contract are required in a for-
mat approved by the agency.

((¢8)) (3) The contractor at time of application shall submit an an-
nual audit of funds by an independent auditor or office of state auditor
and resolution of findings provided under this rule ((by-anindependent
auditor-using)). Standard accepted auditing techniques shall be used.
Such audit may be that conducted for and provided to other funding
sources. This audit report must include a breakdown of state funds by
contract number.

REPEALER
The following section of the Washington Administrative Code is
repealed:

WAC 365-40-061 ALLOWABLE AND UNALLOWABLE
COSTS.

WSR 89-13-079
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Social
and Health Services intends to adopt, amend, or repeal
rules concerning regulations for crippled children’s ser-
vices, amending chapter 248—105 WAC;

that the agency will at 10:00 a.m., Tuesday, July 25,
1989, in the Auditorium, OB-2, 12th and Franklin,
Olympia, conduct a public hearing on the proposed
rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on July 26, 1989.

The authority under which these rules are proposed is
RCW 43.20.140 and 43.20.050.

The specific statute these rules are intended to imple-
ment is RCW 43.20.140 and RCW 43.20.050.
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Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

Correspondence concerning this notice and proposed
rules shown below should be addressed to:

Troyce Warner
Office of Issuances
Department of Social and Health Services

Mailstop OB-33H
Olympia, WA 98504

Interpreters for people with hearing impairments and
brailled or taped information for people with visual im-
pairments can be provided. Please contact the Office of
Issuances, State Office Building #2, 12th and Franklin,
Olympia, WA, phone (206) 753-7015 by June [July]
14, 1989. The meeting site is in a location which is bar-
rier free.

Dated: June 19, 1989
By: Leslie F. James, Director
Administrative Services

STATEMENT OF PURPOSE

This statement is filed pursuant to RCW 34.04.045.

Re: Amending WAC 248-105-010, 248-105-020,
248-105-030, 248-105-070, 248-105-080, 248-105-
090 and 248-105-100; and repealing WAC 248-105~
040, 248-105-050 and 248-105-060.

Purpose of the Rule Changes: To update chapter 248—
105 WAC to comply with the current policies and pro-
cedures of the children's coordinated services (CCS)
program.

Reason(s) These Rules are Necessary: To allow pro-
vision of services to children who have physically handi-
capping conditions but may have been excluded from
receiving services under the medical eligibility require-
ment in the current WAC rule.

Statutory Authority: RCW 43.20.140.

Summary of Rule Changes: Establishes new defini-
tions and client eligibility criteria. Repeals some restric-
tive limitations on provision of services to children.

Person or Persons Responsible for Drafting, Imple-
mentation and Enforcement of the Rule: Kathy Chap-
man, M.N., Manager, Child Health Services Section,
Bureau of Parent—Child Health Services, phone 753-
0908, mailstop LC-11B.

Department proposed amendments.

These rules are not necessary as a result of federal
law, federal court decision, or state court decision.

AMENDATORY SECTION (Amending Order 247, filed 12/2/82)

WAC 248-105-010 DECLARATION OF PURPOSE. (1) The
following rules ((arc-adopted-pursuant—to)) implement RCW 43.20.140
((wherein)) appointing both the:

(a) State board of health ((is-empowered)) authority to promulgate
rules and regulations ((zs-shaltbe)) necessary to carry out the purpos-
es of RCW 43.20A.635 ((empowering-the)); and

(b) Secretary of the department of social and health services au-
thority to establish and administer a program of services for ((crip~

pted)) children with special health care needs. ((¥t-ts-tifc-purposcof-the
. . - : " .

crippied-chitdrer's s’" Tees pt'ngi,am to-devetop:-extend;—and-improve

scli. u;ce.s ‘mi focating dﬁlagt_msmgF and lh ca.tmlg Chﬂdrl on h|° airc crip

) Th.e department shall administer the children's coordinated ser-
vices (CCS) program:
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(a) In accordance with RCW 43.20A.635 ((amd-these)), rules((-the

administered-strictly)) of this section, and program manuals; and
(b) Within the limits of funds available ((for-€€Spurposesand-that
€E€S 1y notauthorizeprovisionof services-beyond-thosc-timits)).

AMENDATORY SECTION (Amending Order 247, filed 12/2/82)

WAC 248-105-020 DEFINITIONS. (1) "Client" means an indi-
vidual ((whose—application—for—crippled—children’'s—services—program
funds—has—been—approved)) seventeen years of age and under with a
physical impairment placing the client at risk of being disabled or
handica

(a) "Physical impairment” means any loss or abnormality of physio-
logical or anatomical structure or function.

(b) "Disability" means any restriction or lack resulting from a
physical impairment of ability to perform an activity in the manner or
within the range considered normal.

(c) "Handicap” means a disadvantage for a given individual, result-
ing from a physical impairment or disability, that limits or prevents
the fulfillment of a role that is normal, depending on age, sex, and so-
cial and cultural factors, for that individual.

(2) ((*Erippted—child™means—an-individuat-betow-the-age-of-cight=
ecn—ycam—hmg—an-orgamrdmcasc—dcfect—mdnmrwbstanﬂz&y

€3})) "CCS" means ((crippted)) children's coordinated services.
(((4-)—”-BSH-S"-)) (3) "Department” means department of social and

health servnces or ns SUCCEsSor.

(«

€6))) (4) "Local CCS agency” meat.\s the local health department
and/or district or other local agency ((locally)) administering the CCS
program ((for)) in the county where the CCS ((applicant-or)) client
resides.

(EP-*Physician—di - reat-d . : '
ployed-by-the-department-of-sociat-and-heatth-serviceshaving-the—fol-

€8))) (5) "Services” means health-related interventions including
early identification, case management, medical, surgical and rehabili-
tation care, and equipment and appliances provided in hospitals, clin-
ics, offices, and homes by approved physicians and other approved
health care providers.

AMENDATORY SECTION (Amending Order 247, filed 12/2/82)
WAC 248-105-030 ((PROGRAM)) CLIENT ELIGIBILITY.

WSR 89-13-079

)) Children seventeen
years of age and under having physical impairments placing them at
risk of being disabled or handicapped shall be provided, or provided
access to, early identification, case management, and introduction into
community—based comprehensive medical care under WAC 248-105-
020(5).

) ((Thc—mppb&-chﬂdnn‘s—semm—progrm—shaﬂ-determc—at

)) Families fi-
nancially eligible under this section may be eligible for the purchase of
health—related intervention services, such as medical or surgical care,
or_equipment and appliances under WAC 248-105-020(5). CCS—
funded services may be limited even when financial eligibility criteria
are met.

(3) The local CCS agency shall determine financial eligibility by a
financial means test published by the department and based on poverty
income guidelines issued annually by the department of health and
human services.

AMENDATORY SECTION (Amending Order 247, filed 12/2/82)

WAC 248-105-070 QUALIFICATIONS AND ASSURANCES
OF PROVIDERS. (l) Hospitals ((au’thmzed—by-ees-to—prandrscr-
)) providing services under RCW 43.20.140

and this chapter shall:

(a) Be approved by the joint commission of accreditation of hospi-
tals; and ((ticensed))

(b) Qualify and receive a license by the state ((of-tocation)) where
the hospital is located.

(2) ((Physteians—and-other-health-careprovidersauthorized-by-€€S
tvpmndrscrnmmstmet—aiheqmmncnﬁ—andmmem—scrforth
)) Providers

of services under RCW 43.20.040 and this chapter shall:

(a) Have a license or certificate in the state of Washington as re-
quired; and

(b) Meet certification requirements for provider profession as re-
quired by an organization representing provider profession at the na-
tional level.

(3) The department shall provide services under RCW 43.20.140
and this chapter. Physicians shall have:

(a) A license to practice medicine in each state where they practice;
and

(b) Certification under the appropriate American specialty board; or

(c) Board certification eligibility as designated by the appropriate

specialty board.

AMENDATORY SECTION (Amending Order 247, filed 12/2/82)

WAC 248-105-080 FEES AND PAYMENTS. ((Payments)) (1)
The department shall pay CCS-sponsored services to providers ((of
services-shrati-be-made)) only in accordance with;

(a) The ((PSHS)) department's division of medical assistance
schedule of maximum allowances; and

(b) The ((crippled)) children's coordinated services supplemental fee
schedule as published and distributed by the bureau of parent-child
health services.

(2) The department or local CCS agency may negotiate fees with
the providers below the rates under subsection (1) of this section.

(3) Each provider shall accept the fees described under subsection
(1) and (2) of this section as full payment for services rendered.

AMENDATORY SECTION (Amending Order 247, filed 12/2/82)

WAC 248- 105-090 THIRD-PARTY ((RESOUREES)) PAY-
MENT. ((
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avaitable)) The department shall pay CCS funds to hospitals, provid-
ers, and physicians only after payment by all other private and public
funding resources, except where prohibited by federal law.

AMENDATORY SECTION (Amending Order 247, filed 12/2/82)

WAC 248-105-100 REPAYMENT. The department shall re-
quire_repayment ((from)) to CCS when the provider((;)) or family
(( i t -)) subsequently receives in-
surance benefits, court-awarded damages, or like funds ((become

vider)) for services previously paid for by CCS.

REPEALER
The following sections of the Washington Administrative Code are
repealed:

WAC 248-105-040 PROGRAM LIMITATIONS.

WAC 248-105-050 FUNDING CEILINGS ON NEUROMUS-
CULAR PROGRAM AND INDIVIDUAL NEUROMUSCULAR
CENTERS.

WAC 248-105-060 AUTHORIZATION OF SERVICES.

WSR 89-13-080
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Social
and Health Services intends to adopt, amend, or repeal
rules concerning prospective eligibility, prospective
budgeting and retrospective budgeting, amending WAC
388-28-483;

that the agency will at 10:00 a.m., Tuesday, July 25,
1989, in the Auditorium, 12th and Franklin, Olympia,
conduct a public hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on July 26, 1989.

The authority under which these rules are proposed is
RCW 74.08.090.

The specific statute these rules are intended to imple-
ment is chapter 74.08 RCW.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

Correspondence concerning this notice and proposed
rules shown below should be addressed to:

Troyce Warner
Office of Issuances
Departm=nt of Social and Health Services

Mailstop OB-33H
Olympia, WA 98504

Interpreters for people with hearing impairments and
brailled or taped information for people with visual im-
pairments can be provided. Please contact the Office of
Issuances, State Office Building #2, 12th and Franklin,
Olympia, WA, phone (206) 753-7015 by July 11, 1989.
The meeting site is in a location which is barrier free.

Washington State Register, Issue 89-13

Dated: June 19, 1989
By: Leslie F. James, Director
Administrative Services

STATEMENT OF PURPOSE

This statement is filed pursuant to RCW 34.04.045.

Re: Amending WAC 388-28-483.

Purpose of the Rule Change: To clarify rules for
budgeting income when a case has been closed less than
30 days.

This change is necessary to implement an AFDC pol-
icy interpretation of 45 CFR 233.34(b).

Statutory Authority: RCW 74.04.055.

Summary of the Rule Change: Clarifies income budg-
eting for cases closed less than 30 days including edito-
rial changes.

Person Responsible for Drafting, Implementation and
Enforcement of the Rule Change: Tim Roth, Program
Manager, Division of Income Assistance, mailstop OB~
31C, phone: 753-3177.

The organization which proposed this rule is the
Office of Family Assistance.

This rule is necessary as a result of federal law,
AFDC policy interpretation of 45 CFR 233.34(b).

AMENDATORY SECTION (Amending Order 2613, filed 3/23/88)

WAC 388-28-483 PROSPECTIVE ELIGIBILITY, PROSPEC-
TIVE BUDGETING, AND RETROSPECTIVE BUDGETING. (1)
Definitions. The department shall call the:

(a) ((Fhe)) Calendar month for which payment is made ((shattbe
catted)), the payment month.

(b) ((Fire)) Second calendar month preceding the payment month
((shatt-becatted)), the budget month.

(c) ((Fhe)) Calendar month between the budget month and the
payment month ((shait-be—catted)), the process month.

(2) Eligibility determination. The department shall determine eligi-
bility based on the best estimate of income and circumstances ((which
withexist)) existing in the payment month.

(3) Prospective budgeting.

(a) The department shall budget income prospectively for one month
if the case has been closed less than one month and the case was closed
in the first prospective month.

(b) Except as specified ((in)) under subsections (3)(a) and (4)(a),
the department shall budget all income prospectively for the first two
months of initial eligibility, including income of an individual added to
an existing assistance unit.

((£5))) (c) The department shall compute the amount of the assist-
ance payment based on the expected income and circumstances
((which—witt-exist)) existing in the payment month.

((te))) (d) The department shall:

(i) Establish an overpayment if the income is underestimated((;));
and

(ii) Issue a corrective payment if the income is overestimated.

(4) Retrospective budgeting.

(a) The department shall retrospectively budget all income for the
first two months of initial eligibility if one of the following exist:

(i) A case is reopened as terminated in error; ((or))

(ii) An individual having had income deemed to an assistance unit is
added to that assistance unit; ((or))

(iii) Assistance had been suspended as specified ((in)) under subsec-
tion (5)((;and)) when:

(A) The initial month follows the month of suspension((;)); and

(B) The family's circumstances for the initial authorization month
have not changed significantly from ((those)) the circumstances re-
ported in the budget month.

(iv) A case is reopened that has been closed less than one month and
was closed in the second prospective month.

(b) After the first two months of initial eligibility, the department
shall budget all income retrospectively.
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(c) The department shall compute the amount of assistance based on
the income ((which—existed)) or circumstances existing in the budget
month.

(d) The department shall consider all income received during the
calendar month of application approval for retrospective budgeting
purposes.

(e) Noncontinuous income budgeted prospectively during the first
two months of eligibility shall not be budgeted for the first and second
payment month for which retrospective budgeting is used.

(5) ((f))See WAC 388-33-135 for effective dates of ineligibili-
ty.((3)) Suspension. The department shall suspend rather than termi-
nate if:

(a) The department has knowledge of or reason to believe ineligibil-
ity would be only for one payment month((;)); and

(b) Ineligibility for that one payment month was caused by income
or other circumstances in the corresponding budget month.

WSR 89-13-081
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Social
and Health Services intends to adopt, amend, or repeal
rules concerning common eligibility conditions, amend-
ing WAC 388-55-010;

that the agency will at 10:00 a.m., Tuesday, July 25,
1989, in the Auditorium, 12th and Franklin, OB-2,
Olympia, conduct a public hearing on the proposed
rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on July 26, 1989.

The authority under which these rules are proposed is
RCW 43.20A.550.

The specific statute these rules are intended to imple-
ment is RCW 43.20A.550.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

Correspondence concerning this notice and proposed
rules shown below should be addressed to:

Troyce Warner
Office of Issuances
Department of Social and Health Services

Mailstop OB-33H
Olympia, WA 98504

Interpreters for people with hearing impairments and
brailled or taped information for people with visual im-
pairments can be provided. Please contact the Office of
Issuances, State Office Building #2, 12th and Franklin,
Olympia, WA, phone (206) 753-7015 by July 11, 1989.
The meeting site is in a location which is barrier free.

Dated: June 19, 1989
By: Leslie F. James, Director
Administrative Services

STATEMENT OF PURPOSE

This statement is filed pursuant to RCW 34.04.045.

Re: Amending WAC 388-55-010.

Purpose of the Rule Change: To implement a federal
regulation which was published final February 3, 1989.
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The regulation change was originally proposed January
30, 1986. The change is effective July 1, 1989.

This change is necessary to implement changes in
Federal Register 54 FR 5463.

Statutory Authority: RCW 74.04.400.

Summary of the Change: Recipients of refugee cash
assistance will be required to submit mandatory monthly
reports under the same criteria as AFDC as a condition
of eligibility.

Person Responsible for Drafting, Implementation and
Enforcement of the Rule Change: Betty Brinkman, Pro-
gram Manager, Division of Income Assistance, mailstop
OB-31C, phone 753-4915.

This rule is necessary as a result of federal law, Fed-
eral Register 54 FR 5463.

AMENDATORY SECTION (Amending Order 2752, filed 1/6/89)

WAC 388-55-010 COMMON ELIGIBILITY CONDITIONS.
(1) The department shall grant assistance to refugees within the provi-
sions of P.L. 96-212, the Refugee Assistance Program.

(2) For the purpose of the refugee assistance program, the depart-
ment defines refugee as a person who has fled from and cannot return
to ((his—or-her)) the refugee's country due to persecution or fear of
persecution because of race, religion, or political opinion. Under this
definition, the department shall include the following persons as
refugees:

(a) A person from Cambodia, Laos, or Vietnam who:

(i) Has parole status; or

(ii) Has voluntary departure status; or

(iii) Has conditional entry status; or

(iv) Was admitted to the United States with permanent resident
status on or after April 8, 1975 (the date the president designated
Vietnamese and Cambodians to be refugees under the Migration and
Refugee Assistance Act); or

(v) Has permanent resident status as a result of adjustment of status
under P.L. 95-145.

(b) A person from Cuba receiving assistance or services under the
Cuban phase—down program, who entered the United States on or af-
ter October 1, 1978. Such persons shall have:

(i) A registration card issued by the United States Cuban Refugee
Center in Miami on or after October 1, 1978; and

(ii) Immigration and Naturalization Service (INS) documentation
sufficient to establish the person entered the United States on or after
October 1, 1978, or verification with the United States Cuban Refugee
Center of the person's date of entry.

(c) A person from any country having parole status as a refugee or
asylee under Section 212 (d)(5) of the INA;

(d) A person admitted from any country as a conditional entrant
under Section 203 (a)(7) of the INA;

(e) A person from any country admitted as a refugee under Section
207 of the Immigration and Naturalization Act (INA);

(f) A person classified as an Amerasian immigrant from Vietnam
admitted through the orderly departure program, under section 584 of
the Foreign Operations Appropriations Act, incorporated in the FY88
Continuing Resolution P.L. 100-202;

(g) A person from any country having been granted asylum under
Section 208 of the INA; and

(h) A person from any country previously holding one of the status-
es identified in this section whose status has changed to permanent
resident alien.

(3) The department shall transfer eligible refugees to the AFDC,
FIP, and/or Medicaid programs retroactively effective October 1,
1977, or as of such date as the refugees qualified for refugee assist-
ance, whichever is later. The department shall regard such refugees as
recipients rather than new applicants and shall disregard ((their)) the
recipient's income accordingly.

(4) The department shall determine eligibility for AFDC or Medic-
aid before determining eligibility for the refugee assistance program
for applications from refugees not currently receiving refugee cash as-
sistance and/or medical assistance.

(a) If (( imres)) the applicant is not eligible for
AFDC or FIP, then the department shall determine eligibility under
the refuge assistance program.
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(b) If ((the-department-determines)) the applicant is not eligible for
Medicaid, then the department shall determine eligibility under the
refugee assistance program.

(5) The department shall waive requirements of categorical related-
ness of federal assistance programs, except for mandatory monthly re-
porting, for refugee assistance program. Requirements under WAC
388-24-044 apply.

(6) The department shall determine as not eligible for refugee as-
sistance, refugees terminated from the AFDC program because of re-
fusal to comply with eligibility requirements.

(7) Except as specified in subsection (8) of this section, the depart-
ment shall provide assistance to all refugees, regardless of family com-
position, at the AFDC monthly standards. The department shall treat
income and resources according to AFDC standards. The department
shall not consider resources which are unavailable, including property
remaining in other countries, in determining eligibility for financial
assistance.

(8) Applicants for and recipients of refugee assistance are not eligi-
ble for the thirty dollar plus one-third of the remainder exemption
from earned income.

(9) The department shall treat the refugee family unit including
United States citizen's children, by virtue of being born in this country,
as a single assistance unit under the refugee assistance program ((in
accordance-with)) under the provisions of WAC 388-24-050.

(10) Beginning October 1, 1988, the department shall consider refu-
gees meeting the criteria in this section as eligible for refugee assist-
ance only during the twelve-month period beginning the first of the
month the refugee entered the United States.

(11) The department shall not consider full-time students in an in-
stitution of higher education eligible for refugee assistance, unless par-
ticipating in a department—approved job or language training program
not to exceed twelve months.

(12) The department shall notify the voluntary agency (VOLAG)
sponsoring the refugee ((whemever)) when the refugee applies for
assistance.

(13) Refugees meeting the criteria in this section are eligible for ad-
ditional requirements for emergent situations ((as—in)) under chapter
388-29 WAC.

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

WSR 89-13-082
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Social
and Health Services intends to adopt, amend, or repeal
rules concerning Services available to recipients of cate-
gorical needy medical assistance, amending WAC 388-
86—005; Payment—Eligible providers defined, amending
WAC 388-87-005; and repealing WAC 388-86—02301
and 388-87-04701;

that the agency will at 10:00 a.m., Tuesday, July 25,
1989, in the Auditorium, OB-2, 12th and Franklin,
Olympia, conduct a public hearing on the proposed
rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on July 26, 1989.

The authority under which these rules are proposed is
RCW 74.08.090.

The specific statute these rules are intended to imple-
ment is chapter 74.09 RCW.

Washington State Register, Issue 89-13

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

Correspondence concerning this notice and proposed
rules shown below should be addressed to:

Troyce Warner
Office of Issuances
Department of Social and Health Services

Mailstop OB-33H
Olympia, WA 98504

Interpreters for people with hearing impairments and
brailled or taped information for people with visual im-
pairments can be provided. Please contact the Office of
Issuances, State Office Building #2, 12th and Franklin,
Olympia, WA, phone (206) 753-7015 by June [July]
14, 1989. The meeting site is in a location which is bar-
rier free.

Dated: June 20, 1989
By: Leslie F. James, Director
Administrative Services

STATEMENT OF PURPOSE

This statement is filed pursuant to RCW 34.04.045.

Re: Amending WAC 388-86-005 and 388-87-005
and repealing WAC 388-87-04701 and 388-86-02301.

Purpose: To remove chiropractor care services from
the services provided by medical assistance program;
adds midwifery to the eligible providers of medical care;
adds personal care as an optional service provided under
Title XIX; and adds hospice services to eligible categor-
ically needy Title XIX recipients.

Reason: The department has removed chiropractic
care services from the optional services provided by the
department; to have consist policy that midwives are eli-
gible provides of medical care; and state law adds per-
sonal care and hospice services as an optional service
under Title XIX.

Statutory Authority: RCW 74.08.090.

Summary: The references to chiropractic care services
and payment is removed from the WAC; midwifery is
added as an eligible provider of medical services; per-
sonal care services are added to the optional services
provided under Title XIX; and hospice services are add-
ed to the optional services provided to categorically
needy Title XIX recipients.

Person Responsible for Drafting, Implementation and
Enforcement of the Rule: Bobbe Andersen, Program
Manager, Division of Medical Assistance, mailstop HB-
41, phone 753-0529.

Rules are proposed by DSHS.

These rules are necessary as a result of a state law,
RCW 74.09.520(6) as amended by section 10, chapter
427, Laws of 1989 and sections 207(3) and 213(7),
chapter 19, Laws of 1989 1st ex. sess.

No economic impact statement is required under the
Regulatory Fairness Act.

AMENDATORY SECTION (Amending Order 2600, filed 3/2/88)

WAC 388-86-005 SERVICES AVAILABLE TO RECIPIENTS
OF CATEGORICAL NEEDY MEDICAL ASSISTANCE. (1) The
department shall provide the following Title XIX mandatory services:

(a) Early and periodic screening diagnosis and treatment services to

eligible individuals ((undertwenty=onc)) twenty years of age or under;
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(b) Family planning services;

(c) Home health agency services;

(d) Inpatient and outpatient hospital care;

(e) Other laboratory and x-ray services;

(f) Skilled nursing home care;

(g) Certified registered nurse practitioner services; and

(h) Physicians' services in the office or away from the office as need-
ed for necessary and essential medical care.

(2) The department shall provide the following Title XIX optional
services:

(a) Anesthetization services;

(b) Blood;

(o) ((

4))) Drugs and pharmaceutlcal supplies;

((te))) (d) Eyeglasses and examination;

((£M)) (e) Hearing aids and examinations;

(f) Hospices services;

(g) Nurse and licensed midwife services;

(h) Oxygen;

(i) Personal care services;

(i) Physical therapy services;

((6))) (k) Private duty nursing services;

((6))) (1) Rural health clinic services;

((#))) (m) Surgical appliances;

((tm))) (n) Prosthetic devices and certain other aids to mobility;
and
T({(m))) (0) Dental services.

(3) The department shall limit organ transplants ((shatt-betimited))
to the cornea, heart, kidney, liver, and bone marrow.

(4) The department shall provide treatment, dialysis, equipment,
and supplies for acute and chronic nonfunctioning kidneys ((shatbe
provided)) in the home, hospital, and kidney center. See WAC 388-
86-050(5).

(5) The department shall provide detoxification and medical stabili-
zation to chemically dependent pregnant women in a hospital or on an
outpatient basis.

(6) The department shall not provide treatment to detoxify narcotic
addiction cases, other than pregnant women, in a hospital or on an
outpatient basis ((shatnot-bc—provided)) as a part of the medical as-
sistance program. The department shall provide treatment for concur-
rent diseases and complications.

((£63)) (7) The department shall provide detoxification of an acute
alcoholic condition ((shait-be—provided)) only in a certified detoxifica-
tion center or in a general hospital with certified detoxification
facilities.

((69)) (8) The department shall approve requested services:

(a) That are listed in this section; and

(b) Where evidence is obtainable to establish medical necessity,
((as)) defined ((im)) under WAC 388-80-005, if the recipient or pro-
vider submits sufficient objective clinical information ((€))including,
but not limited to((5)):

(i) A physiological description of the disease, injury, impairment, or
other ailment;

(ii) Pertinent laboratory findings;

(iii) X-ray reports; and

(iv) Patient profiles((})).

((8))) (9) The department shall deny a request for medical services

(shali-be-dented-by-thedepartnrent)) if the requested service is:

(a) ((¥s)) Not medically necessary as defined ((im)) under WAC
388-80-005; or

(b) ((¥s)) Generally regarded by the medical profession as experi-
mental in nature or as unacceptable treatment, unless the recipient can
demonstrate through sufficient objective clinical evidence the existence
of particular circumstances which render the requested service medi-
cally necessary.

((€9))) (10) The department shall:

(a) Approve or deny all requests for medical services within fifteen
days of the receipt of the request; or

(b) If additional justifying information is necessary before a decision
can be made, ((therequest-shali-be)) neither ((approved)) approve nor
((denied)) deny the request, but shall ((bereturned)) return the re-
quest to the provider within five working days of the original receipt. If
additional justifying information is:

(i) ((Is)) Not returned within thirty days of the date ((it)) the re-
quest was returned to the provider, then the department shall approve

or deny the original request ((shalt-be-approved-or-denied)).
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(ii) ((¥s)) Returned to the department, the department shall act on
the request ((shatt-be-acted—upon)) within five working days of the re-
ceipt of the additional justifying information.

((€18))) (11) ((Whenever)) When the department denies a request
for medical services, the department shall, within five working days of -
the decision, give the recipient and the provider written notice of the
denial ((to-therecipient-and-theprovider)). The notice shall state:

(a) The specific reasons for the department's conclusion to deny the
requested service(());

(b) The recipient has a right to a fair hearing if the request is made
within ninety days of receipt of the denial, with the instruction on how
to request the hearing((7));

(c) The recipient may be represented at the hearing by legal counsel
or other representative((:));

(d) That upon request, the CSO shall furnish the recipient the name
and address of the nearest legal services office((z)); and

(e) If a fair hearing is requested, a medical assessment other than
that of the person or persons involved in making the original decision
may be obtained at the expense of the department.

((641))) (12) For services available under:

(a) The limited casualty program-medically needy ((£)), see chapter
388-99 WAC((9)); and

(b) The limited casualty program-medically indigent ((¢)), see
chapter 388-100 WAC((9)).

((€42))) (13) The department may require a second opinion and/or
consultation prior to the approval of any elective surgical procedure.

((€13)) (14) The department shall designate those surgical proce-
dures which:

(a) Can be performed in other than a hospital in—patient setting;
and

(b) Require prior approval by the ((area—medicat)) central authori-

zation unit for a hospital admission.

G))) (15) The department shall assure the ((availity—f))avail-
ability((})) of necessary transportation to and from covered Title XIX
medical services.

AMENDATORY SECTION (Amending Order 2665, filed 8/2/88)

WAC 388-87-005 PAYMENT—ELIGIBLE PROVIDERS DE-
FINED. (1) The following providers shall be eligible for enroliment to
provide medical care services:

(a) Persons currently licensed by the state of Washington to practice
medicine, osteopathy, dentistry, optometry, podiatry, midwifery, nurs-
ing, ((chiropractic;)) dental hygiene, or physical therapy;

(b) A hospital currently licensed by the department;

(¢) A nursing home currently licensed and classified by the depart-
ment as a skilled nursing or intermediate care facility;

(d) A licensed pharmacy;

(€) A home health services agency certified according to chapter 70-
.126 RCW;

(f) An independent (outside) laboratory certified to participate un-
der Title XVIII or determined currently to meet the Medicare re-
quirements for such participation;

(8) A company or individual, not excluded in subsection (3) of this
section, supplying items vital to the provision of medical care services
such as ambulance service, oxygen, eyeglasses, other appliances, or ap-
proved services, not otherwise covered by this section;

(h) A provider of screening services that has signed an agreement
with the department to provide such services to eligible individuals in
the early and periodic screening and diagnosis and treatment (EPSDT)
program;

(i) A qualified and approved center for the detoxification of acute
alcoholic conditions;

(3) A qualified and approved outpatient clinical community mental
health center, an approved inpatient psychiatric facility, drug treat-
ment center, or Indian health service clinic;

(k) A Medicare certified rural health clinic;

() Approved prepaid health maintenance, prepaid health plans
and/or health insuring organizations; and

(m) An out—of-state provider of services listed in subsection (1)(a)
through (k) of this section subject to conditions specified in WAC 388—
87-105.

(2) Under the mandatory and discretionary provision of RCW 74-
.09.530, the services of the following practitioners shall not be fur-
nished to applicants or recipients:

(a) Sanipractors;

(b) Naturopaths;

(c) Homopathists;
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(d) Herbalists;

(e) Masseurs or manipulators;

(f) Christian Science practitioners or theological healers; and

(g) Any other licensed or unlicensed practitioners not otherwise spe-
cifically provided for in these rules.

(3) Conditions of eligibility.

(a) Nothing in this section shall bind the department to enroll all
eligible providers capable of delivering covered services. The depart-
ment shall demonstrate its plan for service delivery creates adequate
access to covered services.

(b) When a provider has a restricted professional license or has been
terminated, excluded, or suspended from the Medicare/Medicaid pro-
grams, the department shall not authorize provider eligibility unless
the department has determined the violations leading to the sanction or
license restriction are not likely to be repeated. In its determination,
the department shall consider whether the provider has been convicted
of offenses related to the delivery of professional or other services not
considered during the development of the previous sanction.

(c) The department shall not reinstate in the medical assistance
program, a provider suspended from Medicare or suspended by the de-
partment of health and human services (DHHS) until notified by
DHHS that the provider may be reinstated. -

(d) Nothing in this subsection shall preclude the department from
denying provider enrollment if, in the opinion of the medical director,
division of medical assistance, the provider constitutes a danger to the
health and safety of recipients.

REPEALER

The following section of the Washington Administration Code is
repealed:

WAC 388-86-02301 CHIROPRACTIC SERVICES.

REPEALER

The following section of the Washington Administration Code is
repealed:

WAC 388-87-04701 PAYMENT—CHIROPRACTIC
SERVICES.

WSR 89-13-083
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Social
and Health Services intends to adopt, amend, or repeal
rules concerning unallowable costs, amending WAC
388-96-585;

that the agency will at 10:00 a.m., Tuesday, July 25,
1989, in the Auditorium, 12th and Franklin, OB-2,
Olympia, conduct a public hearing on the proposed
rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on July 26, 1989.

The authority under which these rules are proposed is
RCW 74.46.800.

The specific statute these rules are intended to imple-
ment is RCW 74.46.800.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 25, 1989.

Washington State Register, Issue 89-13

Correspondence concerning this notice and proposed
rules shown below should be addressed to:
Troyce Warner
Office of Issuances
Department of Social and Health Services

Mailstop OB-33H
Olympia, WA 98504

Interpreters for people with hearing impairments and
brailled or taped information for people with visual im-
pairments can be provided. Please contact the Office of
Issuances, State Office Building #2, 12th and Franklin,
Olympia, WA, phone (206) 753-7015 by July 11, 1989.
The meeting site is in a location which is barrier free.

Dated: June 21, 1989
By: Leslie F. James, Director
Administrative Services

STATEMENT OF PURPOSE

Re: Amending chapter 388-96 WAC, Nursing home
accounting and reimbursement system.

Background: The proposed rule change is made for
clarification and to comply with amendments to RCW
74.46.410 contained in ESHB 1864, section 2, which
takes effect July 1, 1989. Due to the importance of the
legislation and the close effective date, emergency adop-
tion is sought by the department. As explained below,
the legislative changes add three expenses to the list of
costs unallowable for reimbursement under the Medicaid
program in the state of Washington for skilled nursing
and intermediate care facilities.

Statutory Authority: The new legislation found gener-
ally in RCW 74.09.120 and 74.46.800.

The changes will be effective for July 1, 1989, and
following Medicaid rate setting periods.

Summaries of the Rule Changes and Reasons for
Adoption: WAC 388-96-585 (2)(pp) makes unallow-
able payroll tax expense associated with unallowable
compensation of nursing home business owners or rela-
tives of owners. This is not a substantive change but for
clarification only; subsection (2)(qq), makes unallowable
post survey charges resulting from survey inspections
occurring after the first post survey visit during the cer-
tification survey calendar year. Complies with new legis-
lation; subsection (2)(rr), makes unallowable costs and
fees for legal services in excess of the 85th percentile of
costs of all Medicaid providers, if the contractor has ex-
ceeded this percentile in any of the three preceding cost
report years. Complies with new legislation; and subsec-
tion (2)(ss), makes unallowable costs and fees for book-
keeping and accounting services in excess of the 85th
percentile of costs of all Medicaid providers, if the con-
tractor has not exceeded this percentile in any of the
three preceding cost report years. Complies with new
legislation.

Responsible Person: These amendments are proposed
by the Department of Social and Health Services. The
person responsible for drafting, implementing and en-
forcing these changes is Denise Gaither, Manager of
Residential Rates, Aging and Adult Services Adminis-
tration, Department of Social and Health Services,
Mailstop HB-11, Olympia, Washington 98504. Written
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or oral comments may be addressed to Ms. Gaither. Her
telephone number is (206) 753-5817, 234-5817 scan.

Type of Adoption and Small Business Impact: Be-
cause the corresponding statutory amendment will take
effect shortly, emergency as well as regular adoption is
sought. The effective date is July 1, 1989, and this does
not allow time for presentation of comments and views.
It would be contrary to public interest to adopt the
changes after July 1, 1989. Regular adoption is being
sought simultaneously which will allow full presentation
of public comments prior to final adoption. The above-
described changes are not expected to have a significant
financial impact due to costs of compliance to Medicaid
nursing homes, whether classified as small businesses or
not. Therefore, a small business impact statement is not
provided.

AMENDATORY SECTION (Amending Order 2742, filed 12/21/88)

WAC 388-96-585 UNALLOWABLE COSTS. (1) The depart-
ment shall not allow costs if not documented, necessary, ordinary, and
related to the provision of care services to authorized patients.

(2) The department shall include, but not limit unallowable costs to
the following:

(a) Costs of items or services not covered by the medical care pro-
gram. Costs of nonprogram items or services even if indirectly reim-
bursed by the department as the result of an authorized reduction in
patient contribution.

(b) Costs of services and items provided to SNF or ICF recipients
((which—are)) covered by the department's medical care program but
not included in SNF or ICF services respectively. Items and services
covered by the medical care program are listed in chapters 38886 and
388-88 WAC.

(c) Costs associated with a capital expenditure subject to Section
1122 approval (Part 100, Title 42 C.F.R.) if the department found the
capital expenditure inconsistent with applicable standards, criteria, or
plans. If the contractor did not give the department timely notice of a
proposed capital expenditure, all associated costs shall be nonallowable
as of the date the costs are determined not to be reimbursable under
applicable federal regulations.

(d) Costs associated with a construction or acquisition project re-
quiring certificate of need approval pursuant to chapter 70.38 RCW if
such approval was not obtained.

(e) Costs of outside activities (e.g., costs allocable to the use of a
vehicle for personal purposes or related to the part of a facility leased
out for office space). .

(D) Salaries or other compensation of owners, officers, directors,
stockholders, and others associated with the contractor or home office,
except compensation paid for service related to patient care.

(g) Costs in excess of limits or violating principles set forth in this
chapter.

(h) Costs resulting from transactions or the application of account-
ing methods circumventing the principles of the prospective cost—re-
lated reimbursement system. .

(i) Costs applicable to services, facilities, and supplies furnished by a
related organization in excess of the lower of the cost to the related
organization or the price of comparable services, facilities, or supplies
purchased elsewhere.

(j) Bad debts. Beginning July 1, 1983, the department shall allow
bad debts of Title XIX recipients only if:

(i) The debt is related to covered services;

(ii) Tt arises from the recipient's required contribution toward the
cost of care;

(iii) The provider can establish reasonable collection efforts were
made;

(iv) The debt was actually uncollectible when claimed as worthless;
and

(v) Sound business judgment established there was no likelihood of
recovery at any time in the future.

Reasonable collection efforts shall consist of three documented at-
tempts by the contractor to obtain payment. Such documentation shall
demonstrate the effort devoted to collect the bad debts of Title XIX
recipients is at the same level as the effort normally devoted by the
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contractor to collect the bad debts of non-Title XIX patients. Should a
contractor collect on a bad debt, in whole or in part, after filing a cost
report, reimbursement for the debt by the department shall be refund-
ed to the department to the extent of recovery. The department shall
compensate a contractor for bad debts of Title XIX recipients at final
settlement through the final settlement process only.

(k) Charity and courtesy allowances.

(1) Cash, assessments, or other contributions, excluding dues, to
charitable organizations, professional organizations, trade associations,
or political parties, and costs incurred to improve community or public
relations. Any portion of trade association dues attributable to legal
and consultant fees and costs in connection with lawsuits or other legal
action against the department shall be unallowable.

(m) Vending machine expenses.

(n) Expenses for barber or beautician services not included in rou-
tine care.

(o) Funeral and burial expenses.

(p) Costs of gift shop operations and inventory.

(q) Personal items such as cosmetics, smoking materials, newspapers
and magazines, and clothing, except items used in patient activity pro-
grams where clothing is a part of routine care.

(r) Fund-raising expenses, except expenses directly related to the
patient activity program.

(s) Penalties and fines.

(t) Expenses related to telephones, televisions, radios, and similar
appliances in patients' private accommodations.

(u) Federal, state, and other income taxes.

(v) Costs of special care services except where authorized by the
department.

(w) Expenses of key—man insurance and other insurance or retire-
ment plans not in fact made available to all employees on an equal or
fair basis in terms of costs to employees and benefits commensurate to
such costs.

(x) Expenses of profit—sharing plans.

(y) Expenses related to the purchase and/or use of private or com-
mercial airplanes which are in excess of what a prudent contractor
would expend for the ordinary and economic provision of such a trans-
portation need related to patient care.

(z) Personal expenses and allowances of owners or relatives.

(aa) All expenses of maintaining professional licenses or member-
ship in professional organizations.

(bb) Costs related to agreements not to compete.

(cc) Goodwill and amortization of goodwill.

(dd) Expense related to vehicles which are in excess of what a pru-
dent contractor would expend for the ordinary and economic provision
of transportation needs related to patient care.

(ee) Legal and consultant fees in connection with a fair hearing
against the department relating to those issues where:

(i) A final administrative decision is rendered in favor of the depart-
ment or where otherwise the determination of the department stands at
the termination of administrative review; or

(ii) In connection with a fair hearing, a final administrative decision
has not been rendered; or

(iii) In connection with a fair hearing, related costs are not reported
as unallowable and identified by fair hearing docket number in the pe-
riod they are incurred if no final administrative decision has been ren-
dered at the end of the report period; or

(iv) In connection with a fair hearing, related costs are not reported
as allowable, identified by docket number, and prorated by the number
of issues decided favorably to a contractor in the period a final admin-
istrative decision is rendered.

(ff) Legal and consultant fees in connection with a lawsuit against
the department, including suits which are appeals of administrative
decisions.

(gg) Lease acquisition costs and other intangibles not related to pa-
tient care.

(hh) Interest charges assessed by the state of Washington for failure
to make timely refund of overpayments and interest expenses incurred
for loans obtained to make such refunds.

(ii) Beginning January 1, 1985, lease costs, including operating and
capital leases, except for office equipment operating lease costs.

(jj) Beginning January 1, 1985, interest costs.

(kk) Travel expenses outside the states of Idaho, Oregon, and
Washington, and the Province of British Columbia. However, travel to
or from the home or central office of a chain organization operating a
nursing home will be allowed whether inside or outside these areas if
such travel is necessary, ordinary, and related to patient care.
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(1) Board of director fees for services in excess of one hundred dol-
lars per board member, per meeting, not to exceed twelve meetings per
year.

(mm) Moving expenses of employees in the absence of a demon-
strated, good—faith effort to recruit within the states of Idaho, Oregon,
and Washington, and the Province of British Columbia.

(nn) Depreciation expense in excess of twenty—five hundred dollars
per year for passenger cars or other vehicles primarily used for the ad-
ministrator, facility staff, or central office staff.

(00) Any costs associated with the use of temporary health care
personnel from any nursing pool not registered with the director of the
department of licensing at the time of such pool personnel use.

(pp) Costs of payroll taxes associated with compensation in excess of
allowable compensation for owners, relatives, and administrative
personnel.

(qq) Department—imposed postsurvey charges incurred by the facili-
ty as a result of subsequent inspections which occur beyond the first
postsurvey visit during the certification survey calendar year.

(rr) Costs and fees otherwise allowable for legal services, whether
purchased, allocated by a home office, regional office or management
company, or performed by the contractor or employees of the contrac-
tor, in excess of the eighty—fifth percentile of such costs, measured on a
total cost basis, reported by all contractors for the most recent cost re-
port period: PROVIDED, That this limit shall not apply to a contrac-
tor if the contractor has not exceeded this percentile at any time dur-
ing the three years preceding the most recent cost report year.

(ss) Costs and fees otherwise allowable for accounting and book-
keeping services, whether purchased, allocated by a home office, re-
gional office or management company, or performed by the contractor
or employees of the contractor, in excess of the eighty—fifth percentile
of such costs, measured on a per patient—day cost basis, reported by all
contractors for the most recent cost report period: PROVIDED, That
this limit shall not apply to a contractor if the contractor has not ex-
ceeded this percentile at any time during the three years preceding the
most recent cost report year.
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ADOPTED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Order 2815—Filed June 21, 1989)

I, Leslie F. James, director of Administrative Services,
do promulgate and adopt at Olympia, Washington, the
annexed rules relating to:

Amd WAC 388-15-208 Definitions.
Amd WAC 388-15-212 Service determinations.

This action is taken pursuant to Notice No. WSR 89—
10046 filed with the code reviser on May 1, 1989.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule-
making authority of the Department of Social and
Health Services as authorized in RCW 74.08.090.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 21, 1989.

By Leslie F. James, Director
Administrative Services

Washington State Register, Issue 89-13

AMENDATORY SECTION (Amending Order 2674,
filed 8/17/88)

WAC 388-15-208 DEFINITIONS. (1) "Chore

services” means services in performing ((hight-work—and
houschotd—and—other)) personal care and related tasks

((whch-drgxbic—apphcantsfchcntrarc-umbic-to-dn—for

tions)) as provided in the department's medical assist-
ance state plan provision addressing personal care.

(2) "Contracted program” means that method of
hourly chore service delivery where the contractor is re-
sponsible for recruiting, supervising, training, and paying
the chore service provider.

(3) "Individual provider program" means that method
of chore service delivery where the client employs and
supervises the chore service provider. Payment is made
to the client((;)) who, in turn, pays the provider.

(4) "Attendant care” means the service provided to
eligible clients ((who—were)) receiving attendant care
services ((priorto)) before April 1, 1988:

(a) Who need full-time care((;)); and/or

(b) Require assistance that cannot be scheduled with
personal care tasks, e.g., toileting, ambulation, ((wheel
chair)) transfer((;)); and/or

(c) Need protective supervision when it is dangerous
for a client to be left alone. Protective supervision does
not include responsibilities a legal guardian should as-
sume. The department authorizes a daily rate payment
for attendant care in the individual provider program.

(5) "Hourly care” means the service the department
provides to eligible applicants needing assistance that
may be scheduled with household and/or personal care
tasks.

(6) "Own home" means the client's present or intend-
ed place of residence whether in a building rented or
owned by the client or in the home of another person.
The department provides chore services within the con-
fines of the home property except for essential shopping,
errands, and transportation necessary for the completion
of authorized tasks.

(7) "Client review questionnaire ((¢ERQ)))" means
an assessment form the department uses to determine
the amount and type of chore services to be provided.
The department staff uses the ((ERQ)) assessment to
identify, document, and score the allowable chore service
needs of all eligible applicants/clients.

(8) ((Fhe)) "((€ERQ)) service authorization ceiling
chart” means the chart ((that-ndicates)) indicating the
maximum number of hours the department may author-
ize for a client's score.

(9) "Personal care” means such tasks as meal prepa-
ration, ((feedimg)) eating, dressing((undressing)),
((carc—of —appearance)) personal hygiene, specialized
body care, ((bed)) transfer, positioning, ambulation,
((whceichan—ﬂ-ansfcr

)) bathing, toileting, ((reminding

)) self-medication a client
((would—mrormmatty)) provides for himself or herself and
((are)) is necessary to maintain a client in ((his-orther))
the client's own ((home)) residence. The department
shall not authorize sterile procedures and administering
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of medications by injection unless the provider of the in-
dividual provider program is a licensed health practi-
tioner or a member of the client's immediate family.

(10) "Shared living arrangement” means a situation
where two or more adults share expenses and live to-
gether in a home of one of ((them)) the adults with
common facilities, such as living, cooking, and eating
areas.

(11) "At risk of institutionalization" or "at risk of
residential placement” means ((that)) the applicant/
client meets the criteria as outlined ((in)) under WAC
388-15-209 (1)(c).

(12) "High risk of residential care placement” means
((that)) the applicant/client meets the criteria as out-
lined ((in)) under WAC 388-15-209 (1)(b).

(1.3) (*EFent™ . "
services:

€H9)) "Applicant” means a person ((who—apptlics))
applying for chore services.

(14) "Client" means a person receiving chore services.

(15) "Grandparented client” means a person approved
for hourly household tasks before December 14, 1987, or
a person approved for attendant care or family care ser-
vices before April 1, 1988.

(16) "Resources” means ((ait)) real or personal prop-
erty owned by or available to an applicant at the time of
application which the department may apply toward
meeting the applicant's requirements, either directly or
by conversion into money or its equivalent.

((&46))) (17) "Property ((tirat—ts)) owned or avail-
able” means property over which the applicant/client
has legal right of control.

((€9)) (18) "Companionship” means being with a
person in the client's own home for the purpose of pre-
venting loneliness or to accompany the client outside the
home for other than basic errands, medical appoint-
ments, or laundry.

((®))) (19) "Activities essential to daily living™
means the tasks listed in the ((ERQ)) assessment.

AMENDATORY SECTION (Amending Order 2674,
filed 8/17/88)

WAC 388-15-212 SERVICE DETERMINA-
TIONS. (1) The department shall determine the need
for and amount of chore services for all applicants and
clients of chore services according to the score on ((a
€RAQ)) the assessment form. The department shall
((use)) perform a separate ((ERQ)) assessment for each
adult.

(2) Department staff shall administer the ((ERQ))
assessment.

(3) The department shall not duplicate services nor
payment in multiple—client households. In households
with community options program entry system
(COPES) and chore services, the department shall con-
sider the chore services client as the secondary client.

(4) When administering the ((ERQ)) assessment, de-
partment staff shall take into account the client's:

(a) Risk of being placed in a residential care facility;

(b) Ability to perform activities of daily living;

(¢) Living conditions;
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(d) Arrangements; and

(e) Availability and use of alternative resources, in-
cluding immediate family, other relatives, neighbors,
friends, community programs, and volunteers.

(5) The series of questions on the ((ERQ-documents))
assessment shall document the client's need for assist-
ance with the tasks available from the chore services
program.

(a) The department shall base the scoring on the fol-
lowing to indicate the extent of assistance the client
needs from the chore services program for each task:

(i) ((N)) O = No service needed: The client is either
able to perform this task without help or is already re-
ceiving or could receive all the help needed from other
sources.

(i) M = Minimal service needed: The client cannot
perform this task without help and needs a minimal
amount of assistance from the chore services program in
addition to whatever help may or may not be received
from other sources.

(iii) S = Substantial service needed: The client cannot
perform this task without help and needs a substantial
amount of assistance from the chore services program in
addition to whatever help may or may not be received
from other sources.

(iv) T = Total service needed: Client is completely
unable to perform this task ((and)), is not now receiving
any help, and needs total assistance from the chore ser-
vices program.

(b) The department shall award points for each task
based on the degree of assistance needed from the chore
services program. The number of points available for
each task is set forth in subsection (6) of this section.
The point total is converted into maximum allowable
hours using the table set forth in subsection (7) of this
section.

(6) The department shall score the allowable chore
services program tasks, as defined by the department,
according to the need and frequency of services as
follows:

(a) ((Escortftransport)) Travel to medical services:
(N)HYO=0,M=1,8=2T=3;

(b) Essential shopping ((and—errands)) with client:
((N)O=0,M=5,8S=10,T = 15. When the chore
service provider must perform these tasks for the client
because the client is unable to go along: (I¥)) O =0, M
=1,S=3and T=35;

(c) Laundry: (¥)) O=0,M=1,S=2,and T = 3.
If ((thereareno)) laundry facilities ((im)) are out of the
client's own ((home)) residence, the department shall
award additional points: (N)) O =0, M =3, S = 5,
and T = 7;

(d) ((Sptitti ing)) Wood supply:
((N)O=0,M=3,8S=5,and T = 7. Service to per-
form ((this—task)) splitting/stacking/carrying wood is
available only to clients who use wood as their sole
source of fuel for heat and/or cooking;

(e) Housework. Housework is limited to tasks neces-
sary to protect the client's health and safety and to those
areas of the home actually used by the client, i.e., kitch-
en, bathroom, bedroom, living room, and dining room:
(N)O=0M=1,S=2,and T = 3;
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() ((Eooking)) Meal preparation. Scoring is based on
the preparation of three meals, as follows:

(i) Breakfast (N¥)) O =0, M =4,S=17,T = 10;

(ii) Light meal (N)) O =0, M =4,8S=17,T = 10;

(iii) Main meal (¥)) O=0,M =5,S=10,T = 15.

(g) ((Feeding)) Eating. Scoring is based on feeding
three meals, as follows:

(i) Breakfast (N)) O =0, M =4,S=7,T = 10;

(i) Light meal ((N)) 0=0,M=4,S=17T= 10

(iii) Main meal (N)) O 0= M =5S8=10,T = 15.

(h) Dressing((Fundressing)): (N)) O =0, M =4, S
=7,and T = 10;

(i) ((Earecof-appearance)) Personal hygiene: ((N)) O
=0,M=1,8S=3andT = 5;

(j) Specialized body care: (N)) O=0,M =5,8S =
10,and T = 15;

(k) ((Bed)) Transfer: (W) O =0, M =1,8S =
and T = §;

(1) Positioning: O = 0, M =

(m) Ambulation: (¥)) O =
= 10;

(((-m—)—thcldrair-transfer-N—*e,—M—=—h-S-=—3,—and
F=-5))

(n) Bathing: (N))O=0,M =4,8S

(o) Toileting: (N)) O =0, M =35,
15;

(p) ((Remind—to—take—medicines)) Self-medication:
((N)) O=0,M=(1)2S=(2)4and T = ((3)

S=3,andT=5;
M=4S=7and T

7,and T = 10;

S=10,and T =

(7) The department shall determine the number of
hours of chore services to be authorized per month by
translating the total number of points awarded on the
((ERQ)) assessment into a monthly authorization, using
the following ((ERQ)) service authorization ceiling
chart:

CEILING HOURS
((erQ)) ASSESSED SCORE PER MONTH

1 - 4 5
5 - 9 8
10 - 14 11
15 - 19 14
20 - 24 18
25 - 29 21
30 - 34 24
35 - 39 28
40 - 44 31
45 - 49 34
50 - 54 37
55 — 59 41
60 - 64 44
65 - 69 47
70 - 74 51
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CEILING HOURS
((erQ)) ASSESSED SCORE PER MONTH

75 - 19 54
80 - 84 57
85 - 89 60
90 - 9% 64
95 - 99 67
100 - 104 70
105 - 109 74
110 - 114 77
115 - 119 80
120 - 124 83
125 - 129 87
130 - 134 90
135 - 139 93
140 - 144 97

145 - 149 100

150 - 154 103
155 - 159 106
160 - 164 110
165 — 169 113
170 and abovellé6

The department may authorize fewer hours according
to the client's individual circumstances and the provi-
sions under WAC 388-15-215(7).

(8) The client or applicant may request approval from
the department to exceed the ceiling hours authorized
per month, as determined in subsection (7) of this sec-
tion. The department shall authorize the number of ad-
ditional hours not to exceed one hundred sixteen hours
per month per client in the hourly program when:

(a) There are circumstances of a demonstrated dura-
tion, frequency, or severity which require additional
hours of allowable chore services to avoid adverse effects
to the client's health or safety; and

(b) The need for additional hours is specific and
clearly measurable; and

(¢) Funds are available under provisions of WAC
388-15-214.

(9) The department shall inform all clients or appll-
cants in writing of the process as defined in subsection
(8) of this section. Clients or applicants shall have the
right to request from the department approval to exceed
the authorized hours as set forth in subsection (7) of this
section. .

(10) When the department denies a request for addi-
tional hours or approves fewer additional hours than re-
quested, the department shall send the client or appli-
cant a notice of the right to contest the decision pursu-
ant to chapter 388-08 WAC. The department shall ap-
prove or deny requests within thirty days.

(11) The department may provide chore services
through the individual provider program or through the
contracted program, as deemed most appropriate by de-
partment policy established by the state office.
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. WSR 89-13-085
EMERGENCY RULES
DEPARTMENT OF WILDLIFE
(Wildlife Commission)
[Order 400—Filed June 21, 1989]

I, Curt Smitch, director of the Washington Depart-
ment of Wildlife, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to:

Re-Ad WAC 232-12-177 Vehicles using department lands.

Re-Ad WAC 232-12-184 Aircraft—Authorized use on department
lands.

Re-Ad WAC 232-12-187 Access areas—Other department
lands—Wildlife agent to control traffic
thereon.

Re-Ad WAC 232-12-251 Removal of minerals, wood and artifacts
from department lands.

Re-Ad WAC 232-12-254 Discharge of litter on department
lands—Unlawful.

I, Curt Smitch, Director, find that an emergency ex-
ists and that this order is necessary for the preservation
of the public health, safety, or general welfare and that
observance of the requirements of notice and opportunity
to present views on the proposed action would be con-
trary to public interest. A statement of the facts consti-
tuting the emergency is land which is owned or con-
trolled by the department receives its heaviest use during
the summer months. The readoption of the department's
land management regulations is necessary to provide a
more specific authority for their enforcement.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 77.12.210
and 77.12.320 and is intended to administratively imple-
ment that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 21, 1989.

By Ray Ryan
Deputy Director
for Curt Smitch

READOPTED SECTION (Readopting Order 177, filed
1/28/82)

WAC 232-12-177 VEHICLES USING DEPART-
MENT LANDS. It is unlawful to operate a motor driv-
en vehicle on lands owned, controlled or managed by the
department except on such land or roads as may be
authorized by the director.

READOPTED SECTION (Readopting Order 165, filed
6/1/81)

WAC 232-12-184 AIRCRAFT—AUTHORIZED
USE ON DEPARTMENT LANDS. Except as author-
ized by the director or the director of the department of
natural resources, it is unlawful to land aircraft on lands
owned, leased or controlled by the department, except in
the case of a bona fide emergency.
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READOPTED SECTION (Readopting Order 177, filed
1/28/82)

WAC 232-12-187 ACCESS AREAS—OTHER
DEPARTMENT LANDS—WILDLIFE AGENT TO
CONTROL TRAFFIC THEREON. It is unlawful to
use department owned or controlled lands or waters in a
manner or for a purpose contrary to signs or notices
posted on those lands or to refuse or neglect to obey di-
rections regarding use of such property by a wildlife
agent. It is unlawful to use department owned or con-
trolled lands or waters for a commercial purpose without
a permit issued by the director.

READOPTED SECTION (Readopting Order 165, filed
6/1/81)

WAC 232-12-251 REMOVAL OF MINERALS,
WOOD AND ARTIFACTS FROM DEPARTMENT
LANDS. It is unlawful to remove petrified wood, min-
erals, fossils, wood products or artifacts from department
lands unless such removal is authorized by a permit is-
sued by the director.

READOPTED SECTION (Readopting Order 165, filed
6/1/81)

WAC 232-12-254 DISCHARGE OF LITTER
ON DEPARTMENT LANDS—UNLAWFUL. It is
unlawful for any person to throw, to drop, or to leave
any discarded object, garbage, debris, or waste upon any
of the properties owned, leased or controlled by the de-
partment except into a litter or garbage receptacle or
container installed for that purpose on such property.

WSR 89-13-086
PROPOSED RULES
DEPARTMENT OF REVENUE
(Fited June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Reve-
nue intends to adopt, amend, or repeal rules concerning
hazardous substance tax and petroleum product tax,
amending WAC 458-20-252;

that the agency will at 1:30 p.m., Wednesday, July 26,
1989, in the Revenue Conference Room, #415, 4th
Floor, General Administration Building, Olympia,
Washington 98504, conduct a public hearing on the
proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 2, 1989.

The authority under which these rules are proposed is
RCW 82.32.300.

The specific statute these rules are intended to imple-
ment is a new chapter, Title 82 RCW.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 26, 1989.

Dated: June 21, 1989
By: Edward L. Faker
Interim Assistant Director
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STATEMENT OF PURPOSE

Title: WAC 458-20-252 Hazardous substance tax
and petroleum product tax.

Description of Purpose: To implement the provisions
of chapter 383, Laws of 1989, (2nd SHB 1180) which
established a new chapter in Title 82 RCW imposing a
petroleum product tax and providing exemptions and
credits. To explain the provisions of the law and the tax
reporting and procedural requirements for its
administration.

Statutory Authority: RCW 82.32.300.

Specific Statute(s) Rule is Intended to Implement: A
new chapter, Title 82 RCW.

Reasons Supporting Proposed Action: Effective July 1,
1989, a new and separate excise tax is imposed in this
state upon the privilege of possessing petroleum pro-
ducts. The Department of Revenue is legislatively man-
dated to promulgate rules covering the proper proce-
dures for reporting tax liability, claiming tax exemp-
tions, and applying for credits under the law. Emergency
adoption of the rule is necessary for the preservation of
the general welfare of taxpayers upon whom the new tax
is imposed July 1, 1989, as a result of the effective date
of the legislative action. Permanent adoption will occur
only after a public hearing under the APA and full op-
portunity for all interested persons to be heard.

Agency Personnel Responsible for Drafting: Mark
Pree, 415 General Administration Building, Olympia,
WA 98504, phone 586-4399; Implementation: Edward
L. Faker, 415 General Administration Building,
Olympia, WA 98504, phone 753-5579; and Enforce-
ment: Department of Revenue, 415 General Administra-
tion Building, Olympia, WA 98504, phone 753-5540.

AMENDATORY SECTION (Amending Order 891, filed 5/2/89)

WAC 458-20-252 HAZARDOUS SUBSTANCE TAX AND
PETROLEUM PRODUCT TAX. Part 1 — HAZARDOUS SUBSTANCE
TAX

(1) Introduction. Under the provisions of chapter 82.22 RCW a
hazardous substance tax was imposed, effective January 1, 1988, upon
the wholesale value of certain substances and products, with specific
credits and exemptions provided. This law is significantly changed, ef-
fective on March 1, 1989, because of Initiative 97 (I-97) which was
passed by the voters in the November 8, 1988 general election. The
tax, which is reimposed by 1-97, is an excise tax upon the privilege of
possessing hazardous substances or products in this state. It is imposed
in addition to all other taxes of an excise or property tax nature and is
not in lieu of any other such taxes.

(a) 1-97, which will be referred to as chapter 2, Laws of 1989, de-
fines certain specific substances as being hazardous and includes other
substances by reference to Federal legislation governing such things. It
also provides authority to the director of the State Department of
Ecology to designate any substances or products as hazardous which
could present a threat to human health or the environment. The De-
partment of Ecology, by duly published rule, defines and enumerates
hazardous substances and products and otherwise administers the pro-
visions of the law relating to hazardous and toxic or dangerous materi-
als, waste, disposal, cleanup, remedial actions, and monitoring. (See
chapter 173— of the Washington Administrative Code. )

(b) Sections 8 | through 12 of 1-97 consist of the tax provisions relat-
ing to hazardous substances and products which are administered ex-
clusively under this section. The tax provisions relate exclusively to the
possession of hazardous substances and products. The tax provisions do
not relate to waste, releases or spills of any materials, cleanup, com-
pensation, or liability for such things, nor does tax liability under the
law depend upon such factors. The incidence or privilege which incurs
tax liability is simply the possession of the hazardous substance or
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product, whether or not such possession actually causes any hazardous
or dangerous circumstance.

(c) The hazardous substance tax is imposed upon any possession of a
hazardous substance or product in this state by any person who is not
expressly exempt of the tax. However, it is the intent of the law that
the economic burden of the tax should fall upon the first such posses-
sion in this state. Therefor, the law provides that if the tax has not
been paid upon any hazardous substance or product the department
may collect the tax from any person who has had possession. The
amount of tax paid then constitutes a debt owed by the first person
having had taxable possession to the person who pays the tax.

(2) Definitions. For purposes of this ((section)) part the following
terms will apply.

(a) "Tax" means the hazardous substance tax imposed under Sec-
tion 10 of 1-97.

(b) "Hazardous substance” means anything designated as such by
the provisions of chapter 173~ WAC, administered by the State De-
partment of Ecology, as adopted and thereafter amended. In addition,
the law defines this term to include:

(i) Any substance that, on March 1, 1989, is a hazardous substance
under section 101(14) of the Federal Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (CERCLA), as
amended by Public Law 99-499. These substances consist of chemicals
and elements in their purest form. A CERCLA substance which con-
tains water is still considered pure. Combinations of CERCLA sub-
stances as ingredients together with nonhazardous substances will not
be taxable unless the end product is specifically designated as a haz-
ardous substance by the Department of Ecology.

(ii) petroleum products (further defined below);

(iii) pesticide products required to be registered under the Federal
Insecticide, Fungicide and Rodenticide Act (FIFRA); and

(iv) anything else enumerated as a hazardous substance in Chapter
173—___ WAC by the Department of Ecology.

(c) "Product(s)" means any item(s) containing a combination of in-
gredients, some of which are hazardous substances and some of which
are not hazardous substances.

(d) "Petroleum product” means any plant condensate, lubricating
oil, crankcase motor oil, gasoline, aviation fuel, kerosene, diesel motor
fuel, benzol, fuel oil, residual fuel, asphalt base, liquefied or liquefiable
gases, such as butane, ethane and propane, and every other product
derived from the refining of crude oil, but the term does not include
crude oil.

(i) The term "derived from the refining of crude oil" as used herein,
means produced because of and during petroleumn processing. "Petro-
leum processing” includes all activities of a commercial or industrial
nature wherein labor or skill is applied, by hand or machinery, to crude
oil or any byproduct of crude oil so that as a result thereof a fuel or
lubricant is produced for sale or commercial or industrial use. "Fuel"
includes all combustible gases and liquids suitable for the generation of
energy. The term "derived from the refining of crude oil” does not
mean petroleun products which are manufactured from refined oil de-
rivatives, such as petroleum jellies, cleaning solvents, asphalt paving,
etc. Such further manufactured products become hazardous substances
only when expressly so designated by the Director of Ecology.

(e) "Possession” means control of a hazardous substance located
within this state and includes both actual and constructive possession.

(i) "Control" means the power to sell or use a hazardous substance
or to authorize the sale or use by another.

(i) "Actual possession” occurs when the person with control has
physical possession.

(iii) "Constructive possession” occurs when the person with control
does not have physical possession.

(f) "Previously taxed hazardous substance” means a hazardous sub—
stance upon which the tax has been paid and which has not been re-
manufactured or reprocessed in any manner.

(i) Remanufacturing or reprocessing does not include the mere re-
packaging or recycling for beneficial reuse. Rather, these terms em-
brace activities of a commercial or industrial nature involving the ap-
plication of skill or labor by hand or machinery so that as a result, a
new or different substance or product is produced.

(ii) "Recycling for beneficial reuse” means the recapturing of any
used substance or product, for the sole purpose of extending the useful
life of the original substance or product in its previously taxed form,
without adding any new, different, or additional ingredient or
component.

(iii) Example: Used motor oil drained from a crankcase, filtered, and
containerized for reuse is not remanufactured or reprocessed. If the tax

(118]



Washington State Register, Issue 89-13

was paid on possession of the oil before use, the used oil is a previously
taxed substance.

(iv) Possessions of used hazardous substances by persons who merely
operate recycling centers or collection stations and who do not repro-
cess or remanufacture the used substances are not taxable possessions.

(g) "Wholesale value” is the tax measure or base. It means the fair
market value determined by the wholesale selling price. In cases where
no sale has occurred, wholesale value means the fair market wholesale
value, determined as nearly as possible according to the wholesale sell-
ing price at the place of use of similar substances of like quality and
character. In such cases the wholesale value shall be the "value of the
products” as determined under the alternate methods set forth in
WAC 458-20-112.

(h) "Selling price” means consideration of any kind expressed in
terms of money paid or delivered by a buyer to a seller, without any
deductions for any costs whatsoever. Bona fide discounts actually
granted to a buyer result in reductions in the selling price rather than
deductions.

(i) "State," for purposes of the credit provisions of the hazardous
substance tax, means:

(i) the state of Washington,

(ii) states of the United States or any political subdivisions of such
other states,

(iii) the District of Columbia,

(iv) territories and possessions of the United States,

(v) any foreign country or political subdivision thereof.

(j) "Person” means any natural or artificial person, including a
business organization of any kind, and has the further meaning defined
in RCW 82.04.030.

(i) The term "natural person,” for purposes of the tax exemption
provided by Section 11(2) of I-97 regarding substances used for per-
sonal or domestic purposes, means human beings in a private, as op-
posed to a business sense.

(k) Except as otherwise expressly defined in this section, the defini-
tions of terms provided in chapters 82.04, 82.08, and 82.12 RCW ap-
ply equally for this section. Other terms not expressly defined in these
chapters or this section are to be given their common and ordinary
meanings.

(3) Tax rate and measure. The tax is imposed upon the privilege of
possessing hazardous substances in this state. The tax rate is seven
tenths of one percent (.007). The tax measure or base is the wholesale
value of the substance, as defined herein.

(4) Exemptions. The following are expressly exempt from the tax:

(a) Any successive possessions of any previously taxed hazardous
substances are tax exempt.

(i) Any person who possesses a hazardous substance which has been
acquired from any other person who is registered with the department
of revenue and doing business in this state may take a written state-
ment certifying that the tax has been previously paid. Such certifica-
tions must be taken in good faith and must be in the form provided in
the last part of this section. Blanket certifications may be taken, as ap-
propriate, which must be renewed at intervals not to exceed four years.
These certifications may be used for any single hazardous substance or
any broad classification of hazardous substances, e.g., "all chemicals.”

(ii) In the absence of taking such certifications, the person who pos-
sesses any hazardous substance must retain proofs that it purchased or
otherwise acquired the substance from a previous possessor in this
state. It is not necessary for subsequent possessors to obtain certificates
of previously taxed hazardous substances in order to perfect their tax
exemption. Documentation which establishes any evidence of previous
tax payment by another person will suffice. This includes invoices or
billings from in state suppliers which reflect their payment of the tax
or simple bills of lading or delivery documents revealing an in state
source of the hazardous substances.

(iii) This exemption for taxes previously paid is available for any
person in successive possession of a taxed hazardous substance even
though the previous payment may have been satisfied by the use of
credits or offsets available to the previous person in possession.

(iv) Example. Company A brings a substance into this state upon
which it has paid a similar hazardous substance tax in another state.
Company A takes a credit against its Washington tax liability in the
amount of the other state's tax paid. It then sells the substance to
Company B, and provides Company B with a Certificate of Previously
Taxed Substance. Company B's possession is tax exempt even though
Company A has not directly paid Washington's tax but has used a
credit against its Washington liability.
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(b) Any possession of a hazardous substance by a natural person for
use of a personal or domestic nature rather than a business nature is
tax exempt.

(i) This exemption extends to relatives, as well as other natural per-
sons who reside with the person possessing the substance, and also to
regular employees of that person who use the substance for the benefit
of that person.

(ii) This exemption does not extend to possessions by any indepen-
dent contractors hired by natural persons, which contractors them-
selves provide the hazardous substance.

(iii) Examples: Possessions of spray materials by an employee—gar-
dener or soaps and cleaning solvents by an employee—domestic servant,
when such substances are provided by the natural person for whose
domestic benefit such things are used, are tax exempt. Also, posses-
sions of fuel by private persons for use in privately owned vehicles are
tax exempt.

(¢) Any possession of any hazardous substance, other than pesticides
or petroleum products, possessed by a retailer for making sales to con-
sumers, in an amount which is determined to be "minimal” by the de-
partment of ecology. That department has determined that the term
"minimal” means less than $1,000.00 worth of such hazardous sub-
stances measured by their wholesale value, possessed during any cal-
endar month.

(d) Possessions of alumina or natural gas are tax exempt.

(e) Persons or activities which the state is prohibited from taxing
under the United States Constitution are tax exempt.

(i) This exemption extends to the U.S. government, its agencies and
instrumentalities, and to any possession the taxation of which has been
expressly reserved or preempted under the laws of the United States.

(ii) The tax will not apply with respect to any possession of any
hazardous substance purchased, extracted, produced or manufactured
outside this state which is shipped or delivered into this state until the
interstate transportation of such substance has finally ended in this
state. Thus, out of state sellers or producers need not pay the tax on
substances shipped directly to customers in this state. The customers
must pay the tax upon their first possession unless otherwise expressly
exempt.

(iii) Out of state sellers or producers will be subject to tax upon
substances shipped or delivered to warehouses or other in state facili-
ties owned, leased, or otherwise controlled by them.

(iv) However, the tax will not apply with respect to possessions of
substances which are only temporarily stored or possessed in this state
in connection with through, interstate movement of the substances
from points of origin to points of destination both of which are outside
of this state.

(f) The former exemption for petroleum products for export sale or
use outside this state as fuel was effectively repealed by 1-97. There
are no exemptions under the law for any possessions of hazardous sub-
stances in this state simply because such substances may later be sold
or used outside this state.

(g) Though 1-97 contains an exemption for persons possessing any
hazardous substance where such possession first occurred before
March 1, 1989, this exemption applies only to the tax imposed under
1-97. It does not apply retroactively to excuse the hazardous substance
tax which was imposed under chapter 82.22 RCW in effect from Jan-
uary 1, 1988 until March 1, 1989. However:

(i) TRANSITIONAL RULE: Persons who possess stocks or inventories of
petroleum products as of March 1, 1989, which are destined for sale or
use outside this state as fuel are not subject to tax upon such posses-
sions of preexisting inventories. For periods before March 1, 1989 the
former exemption of RCW 82.22.040(3) for export petroleum products
applies. For periods on and after March 1, 1989 the exemption for
prepossessed hazardous substances explained in subsection (g) above
will apply. Records appropriate to establish that such petroleum pro-
ducts were destined for out of state sale or use as fuel must be retained
by any possessor claiming exemption under this transitional rule.

(5) Credits. There are three distinct kinds of tax credits against lia-
bility which are available under the law.

(a) A credit may be taken by any manufacturer or processor of a
hazardous substance produced from ingredients or components which
are themselves hazardous substances, and upon which the hazardous
substance tax has been paid by the same person or is due for payment
by the same person.

(i) Example. A manufacturer possesses hazardous chemicals which
it combines to produce an acid which is also designated as a hazardous
substance or product. When it reports the tax upon the wholesale value
of the acid it may use a credit to offset the tax by the amount of tax it
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has already paid or reported upon the hazardous chemical ingredients
or components. In this manner the intent of the law to tax hazardous
substances only once is fulfilled.

(ii) Under circumstances where the hazardous ingredient and the
hazardous end product are both possessed by the same person during
the same tax reporting period, the tax on the respective substances
must be computed and the former must be offset against the latter so
that the tax return reflects the tax liability after the credit adjustment.

(iii) This credit may be taken only by manufacturers who have the
first possession in this state of both the hazardous ingredients and the
hazardous end product.

(b) A credit may be taken in the amount of the hazardous substance
tax upon the value of fuel which is carried from this state in the fuel
tank of any airplane, ship, truck, or other vehicle.

(i) The credit may be claimed only for the amount of tax reported
or actually due to be paid on the fuel, not the amount representing the
value of the fuel.

(ii) The purpose of this credit is to exclude from taxation any pos-
sessions of fuel which remains in the fuel tanks of any carrier vehicles
powered by such fuel when they leave this state, regardless of where or
from whom such fuel-in—tanks was acquired.

(iii) The nature of this credit is such that it generally has application
only for interstate and foreign private or common carriers who carry
fuel into this state and/or purchase fuel in this state. The intent is that
the tax will apply only to so much of such fuel as is actually consumed
by such carriers within this state.

(iv) In order to equitably and efficiently administer this tax credit,
any fuel which is brought into this state in carrier vehicle fuel tanks
must be accounted for separately from fuel which is purchased in this
state for use in such fuel tanks. Formulas approved by the department
for reporting the amount of fuel consumed in this state for purposes of
this tax or other excise tax purposes will satisfy the separate account-
ing required under this subsection. .

(v) Fuel-in—tanks brought into this state must be fully reported for
tax and then the credit must be taken in the amount of such fuel which
is taken back out of this state. This is to be done on the same periodic
excise tax return so that the net effect is that the tax is actually paid
only upon the portion of fuel consumed here.

(vi) The credit for fuel-in—tanks purchased in this state must be ac-
counted for by using a fuel-in—tanks credit certificate in substantially
the following form:

CERTIFICATE OF CREDIT FOR FUEL CARRIED
FROM THIS STATE IN FUEL TANKS

I hereby certify that the petroleum products specified herein, pur-
chased by or transferred to the undersigned, from (name of seller or
transferor), are entitled to the credit for fuel which is carried from this
state in the fuel tank of any airplane, ship, truck, or other vehicle op-
erated by a private or common carrier in interstate or foreign com-
merce. I will become liable for and pay the ((frazardous—substanec))
taxes due upon all or any part of such fuel which is not so carried from
this state. This certification is given with full knowledge of, and subject
to the legally prescribed penalties for fraud and tax evasion.

Registration No.

(if applicable)
Type of Business
Firm Name
Business Address
Registered Name

(if different)
Tax Reporting Agent

(if applicable)
Authorized Signature
Title
Identity of Fuel

(kind and amount by volume)

Date:

(vii) This certificate may be executed and provided to any possessor
of fuel in this state, throughout the chain of distribution, with respect
to fuel which ultimately will be sold and delivered into any carrier's
fuel tanks in this state. Thus, refiners or manufacturers will take such
certificates directly from carriers or from their wholesale purchasers
who will sell to such carriers. Similarly, fuel dealers and distributors
- will take such certificates from carriers to whom they sell such fuel.
These certificates must be retained as a permanent part of such seller's
business records.
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(viii) Persons who execute and provide these credit certificates to
their fuel suppliers must retain suitable purchase and sales records as
may be necessary to determine the amount of tax for which such per-
sons may be liable.

(ix) Blanket certificates may be used to cover recurrent purchases of
fuel by the same purchaser. Such blanket certificates must be renewed
every two years.

(c) A credit may be taken against the tax owed in this state in the
amount of any other state's hazardous substance tax which has been
paid by the same person measured by the wholesale value of the same
hazardous substance.

(i) In order for this credit to apply, the other state's tax must be
significantly similar to Washington's tax in all its various respects. The
taxable incident must be possessing the substance; the tax purpose
must be that the substance is hazardous; and the tax measure must be
stated in terms of the wholesale value of the substance, without deduc-
tions for costs of doing business, such that the other state's tax does
not constitute an income tax or added value tax.

(ii) This credit may be taken for the amount of any other state's
qualifying tax which has actually been paid before Washington State's
tax is incurred because the substance was previously possessed by the
same person in another taxing jurisdiction.

(iii) The amount of credit is limited to the amount of tax paid in this
state upon possession of the same hazardous substance in this state.
Also, the credit may not be applied against any tax paid or owed in
this state other than the hazardous substance tax imposed by Section
10 of I-97.

(iv) Exchange agreements under which hazardous substances or
products possessed in this state are exchanged through any accounts
crediting system with like substances possessed in other states do not
qualify for this credit. The substance taxed in another state, and for
which this credit is sought, must be actually, physically possessed in
this state.

(v) Persons claiming this credit must maintain records necessary to
verify that the credit taking qualifications have been met. See WAC
458-20-19301, part (9) for record keeping requirements. The depart-
ment of revenue will publish an Excise Tax Bulletin listing other states'
taxes which qualify for this credit.

(6) Newly defined hazardous substances. The Director of Ecology
may identify and designate things as being hazardous substances after
March 1, 1989. Also, things designated as hazardous substances may
be deleted from this definition. Such actions are done by the adoption
and subsequent periodic amendments to rules of the Department of
Ecology under the Washington Administrative Code.

(a) The law allows the addition or deletion of substances as hazard-
ous by rule amendments, no more often than twice in any calendar
year.

(b) When such definitions are changed, they do not take effect for
tax purposes until the first day of the following month which is at least
thirty days after the effective date of rule action by the Department of
Ecology.

(i) Example. The Department of Ecology adopts or amends the rule
by adding a new substance and the effective date of the amendment is
June 15. Possession of the substance does not become taxable until
August 1.

(ii) The tax is owed by any person who has possession of the newly
designated hazardous substance upon the tax effective date as ex-
plained herein. It is immaterial that the person in possession on that
date was not the first person in possession of the substance in this state
before it was designated as hazardous.

(7) Recurrent tax liability. It is the intent of the law that all haz-
ardous substances possessed in this state should incur this tax liability
only once unless they are expressly exempt. This is true of hazardous
ingredients of products as well as the manufactured end product itself,
if designated as a hazardous substance. The exemption for previously
taxed hazardous substances does not apply to "products® which have
been manufactured or remanufactured simply because an ingredient or
ingredients of that product may have already been taxed when pos-
sessed by the manufacturer. Instead of an exemption, manufacturers in
possession of both the hazardous ingredient(s) and end product(s)
should use the credit provision explained at Part (5)(a) of this section.

(a) However, the term "product” is defined to mean only an item or
items which contain a combination of both hazardous substance(s) and
non-hazardous substance(s). The term does not include combinations
of only hazardous substances. Thus, possessions of substances produced
by combining other hazardous substances upon all of which the tax has
previously been paid will not again be taxable.
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(b) When any hazardous substance(s) is first produced during and
because of any physical combination or chemical reaction which occurs
in a manufacturing or processing activity, the intermediate possession
of such substance(s) within the manufacturing or processing plant is
not considered a taxable possession if the substance(s) becomes a com-
ponent or ingredient of the product being manufactured or processed
or is otherwise consumed during the manufacturing or processing
activity.

(i) However, when any intermediate hazardous substance is first
produced during a manufacturing or processing activity and is with-
drawn for sale or transfer outside of the manufacturing or processing
plant, a taxable first possession occurs.

(c) Concentrations or dilutions for shipment or storage. The mere
addition or withdrawal of water or other nonhazardous substances to
or from hazardous substances designated under CERCLA or FIFRA
for the sole purpose of transportation, storage, or the later manufac-
turing use of such substances does not result in any new hazardous
product.

(8) How and when to pay tax. The tax must be reported on a special
line of the combined excise tax return designated "hazardous sub-
stances.” It is due for payment together with the timely filing of the
return upon which it is reported, covering the tax reporting period
during which the hazardous substance(s) is first possessed within this
state. Any person who is not expressly exempt of the tax and who pos-
sesses any hazardous substance in this state, without having proof that
the tax has previously been paid on that substance, must report and
pay the tax.

(a) It may be that the person who purchases a hazardous substance
will not have billing information from which to determine the whole-
sale value of the substance when the tax return for the period of pos-
session is due. In such cases the tax is due for payment no later than
the next regular reporting due date following the reporting period in
which the substance(s) is first possessed.

(b) The taxable incident or event is the possession of the substance.
Tax is due for payment by the purchaser of any hazardous substance
whether or not the purchase price has been paid in part or in full.

(c) Special provision for manufacturers, refiners, and processors.
Manufacturers, refiners, and processors who possess hazardous sub-
stances are required to report the tax and take any available exemp-
tions and credits only at the time that such hazardous substances are
withdrawn from storage for purposes of their sale, transfer, remanu-
facture, or consumption.

(9) How and when to claim credits. Credits should be claimed and
offset against tax liability reported on the same excise tax return when
possible. The tax return form provides a line for reporting tax on haz-
ardous substances and a line for taking credits as an offset against the
tax reported. It is not required that any documents or other evidences
of entitlement to credits be submitted with the report. Such proofs
must be retained in permanent records for the purpose of verification
of credits taken.

(10) Special provision for consumer/first possessors. Under circum-
stances where the consumer is the first person in possession of any
non-exempt hazardous substance (e.g., substances imported by the
consumer), or where the consumer is the person who must pay the tax
upon substances previously possessed in this state (fuel purchased for
export in fuel tanks) the consumer's tax measure will be eighty percent
(80%) of its retail purchase price. This provision is intended to achieve
a tax measure equivalent to the wholesale value.

(11) Hazardous substances or products on consignment. Consignees
who possess hazardous substances or products in this state with the
power to sell such things, in their own name or on behalf of a disclosed
or undisclosed consignor are liable for payment of the tax. The exemp-
tion for previously taxed substances is available for such consignees
only if the consignors have paid the tax and the consignee has retained
the certification or other proof of previous tax payment referred to in
part (4)(i) and (ii) of this section. Possession of consigned hazardous
substances by a consignee does not constitute constructive possession
by the consignor.

(12) Hazardous substances untraceable to source. Various circum-
stances may arise whereby a person will possess hazardous substances
in this state, some of which have been previously taxed in this or other
states and some of which may not. In such cases formulary tax report-
ing may be used, only upon a special ruling by the department of
revenue.

(a) Example. Fungible petroleum products from sources both within
and outside this state are commingled in common storage facilities.
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Formulary reporting is appropriate based upon volume percentages re-
flecting the ratio of in—state production to out-of-state production or
other form of acquisition.

(13) Administrative provisions. The provisions of chapter 82.32
RCW regarding due dates, reporting periods, tax return requirements,
interest and penalties, tax audits and limitations, disputes and appeals,
and all such general administrative provisions apply equally to the
hazardous substance tax. Special requested rulings covering unique
circumstances generally will be issued within sixty days from the date
upon which complete information is provided to the department of
revenue.

(14) Certification of previously taxed hazardous substance. Certifi-
cation that the hazardous substance tax has already been paid by a
person previously in possession of the substance(s) may be taken in
substantially the following form:

1 hereby certify that this purchase — all purchases of.
(omit one)
by
(name of purchaser)

(identify substance(s) purchased)
who possesses registration no.

(buyer's number, if registered)

consists of the purchase of hazardous substance(s) or product(s) upon
which the hazardous substance tax has been paid in full by a person
previously in possession of the substance(s) or product(s) in this state.
This certificate is given with full knowledge of, and subject to the le-
gally prescribed penalties for fraud and tax evasion, and with the full
knowledge and agreement that the undersigned hereby assumes any li-
ability for hazardous substance tax which has not been previously paid
because of possession of the hazardous substance(s) or product(s)
identified herein.

The registered seller named below personally paid the tax upon pos-
session of the hazardous substances.

A person in possession of the hazardous substances prior to the pos-
session of the registered seller named below paid the tax.

(Check the appropriate line.)

Name of registered seller Registration No.

Firm name Address

Type of b

Authorized signature Title
Date

PART II — PETROLEUM PRODUCTS TAX

(1) Under the provisions of Chapter 383, Laws of 1989, (hereinafter
referred to as the law), a petroleum product tax was imposed, effective
July 1, 1989, upon the wholesale value of petroleum products in_this
state with specific credits and exemptions provided. The tax is an ex-
cise tax upon the privilege of first possessing petroleum products in this
state. It is imposed in addition to all other taxes of an excise or prop-
erty tax nature, including the hazardous substance tax explained earli-
er in this section, and is not in lieu of any other such taxes.

(a) Sections 14—18 of the law consist of the tax provisions relating to
possession of petroleum products which are administered exclusively
under this section. The application of the petroleum product tax with
the exceptions noted below, is the same as the hazardous substance tax
applications explained in subsection (1)(c) of Part 1 of this section.

(b) The petroleum product tax is imposed upon any possession of
petroleum products in this state by any person who is not expressly ex-
empt of the tax. However, it is the intent of the law that the economic
burden of the tax should fall only upon the first such possession in_this
state just like the hazardous substance tax.

(2) Definitions. For purposes of this part the following terms will
apply. :

(a) "Tax" means the petroleum product tax imposed under section
16 of the law.

(b) "Petroleum product” means any plant condensate, lubricating
oil, gasoline, aviation fuel, kerosene, diesel motor fuel, benzol, fuel oil,
residual fuel oil, asphalt base, liquefied or liquefiable gases, such as
butane, ethane and propane, and every other product derived from the
refining of crude oil, but the term does not include crude oil.

(c) "Possession" means control of a petroleum product located with-
in this state and includes both actual and constructive possession.

(i) "Control” means the power to sell or use a petroleum product or
to authorize the sale or use by another.
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(ii) "Actual possession” occurs when the person with control has

physical possession.
(iii) "Constructive possession” occurs when the person with control
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(v) Each successive possessor of such petroleum products must, in
turn, take a certification in this form from any other person to whom
such petroleum products are sold or transferred in this state. Failure to

does not have physical possession.
(d) "Previously taxed petroleum products” means petroleum pro-

take and keep such certifications as part of its permanent records will
incur petroleum product tax liability by such sellers or transferrers of

ducts upon which the petroleum product tax has been paid and which

petroleum products.

have not been remanufactured or reprocesssed in any manner (other
than mere repackaging or recycling for beneficial reuse) since the tax

(vi) Persons in possession of such petroleum products who them-
selves export or cause the exportation of such products to persons out-

was paid.
(e) "Wholesale value® is the tax measure or base. It means the fair

side this state for further sale or use as fuel must keep the proofs of
actual exportation required by WAC 458-20-193, Parts A or C. Car-

market value determined by the wholesale selling price at the place of

riers who will purchase fuel in this state to be taken out of state in the

use of similar products of like quality and character. "Wholesale Val-

fuel tanks of any ship, airplane, truck, or other carrier vehicle will

ue" shall be determined in precisely the manner for the petroleum

provide their fuel suppliers with this certification. Then such carriers

product tax as it is for the hazardous substance tax in Part 1, subsec-

will directly report and pay the tax only upon the portion of such fuel

tion (2)(g) of this section.
(f) "Selling price”. See 2(h) of Part 1 of this section.

(g) "State," for purposes of the credit provisions of the petroleum

actually consumed by them in this state. (With respect to fuel brought
into this state in fuel tanks and partially consumed here, see the credit
provisions of Part 1, subsection (5)(b) of this section.

product tax, means:
(i) a state of the United States other than Washington, or any polit-

(vii) Blanket export exemption certificates may never be accepted in
connection with petroleum products exchanged under exchange

ical subdivision of such other state,

(ii) the District of Columbia,

(iii) any foreign country or political subdivision thereof, and

(iv) territories and possessions of the United States.

(3) Tax rate and measure. The tax is imposed upon the privilege of
possession of petroleum products in this state. The tax rate is fifty one—

agreements.

(d) Any possession of petroleum products packaged for sale to ulti-
mate consumers. This exemption is limited to petroleum products
which are prepared and packaged for sale at usual and ordinary retail
outlets. Examples are containerized motor oil, lubricants, and_aerosol
solvents.

hundredths of one percent (.005). The tax measure or base is the
wholesale value of the petroleum products, as defined herein. The tax

(5) Credits. There are two distinct kinds of tax credits against lia-
bility which are available under the law.

will apply for first possessions of petroleum products in all periods after
its effective date unless the department notifies taxpayers in writing of
the department's determination that the pollution liability reinsurance

(a) A credit may be taken in the amount of the petroleum product
tax upon the value of fuel which is carried from this state in the fuel
tank of any airplane, ship, truck, or other vehicle. The credit is applied

program trust account contains a sufficient balance to cause a_morato-

in precisely the same manner as the hazardous substance tax in Part 1,

rium on the tax application. The department will again notify taxpay-

subsection {5)(b) of this section.

ers in writing if and when the account balance requires reapplication of
the tax.
(4) Exemptions. The following are expressly exempt from the tax:

The same form of certification as used for the fuel-in—tanks hazard-
ous substance tax credit in subsection (5)(b)(vi) of Part 1 of this sec-
tion may be used.

(a) Any successive possessions of any previously taxed petroleum
products are exempt in precisely the manner as the same exemption for

(b) A credit may be taken against the tax owed in this state in the
amount of any other state's petroleum product tax which has been paid

the hazardous substance tax. (See Part 1, subsection (4)(a) of this

by the same person measured by the wholesale value of the same pe-

section.) If the tax is paid by any person other than the first person

troleum product tax.

having taxable possession of a petroleum product, the amount of tax
paid shall constitute a debt owed by the first person having taxable

(i) In order for this credit to apply, the other state's tax must be
significantly similar to Washington's tax in all its various respects. The

possession to the person who paid the tax.
(b) Any possession of a petroleum product by a natural person for

taxable incident must be on the act or privilege of possessing petroleum
products and the tax must be of a kind that is not generally imposed

use of a personal or domestic nature rather than a_business nature is

on other activities or privileges; the tax purpose must be to fund pollu-

exempt in precisely the manner as the same exemption for the hazard-

tion liability insurance; and the tax measure must be stated in terms of

ous substance tax. (See Part 1, subsection (4)(b) of this section.)
(c) Any possessions of the following substances are tax exempt:
(i) Natural gas, or petroleum coke;

(ii) Liquid fuel or fuel gas used in processing petroleum;

(ii1) Petroleum products that are exported for use or sale outside this

the wholesale value of the petroleum products, without deductions for
costs of doing business, such that the other state's tax does not consti-
tute an income tax or added value tax.

(i) The credit is applied in precisely the same manner as the state
credit for hazardous substance tax in Part 1, subsection (5)(c) of this

state as fuel.
(iv) The exemption for possessions of petroleum products for export

section. The amount of the credit shall not exceed the petroleum
product tax liability with respect to that petroleum product.

sale or use as fuel may be taken by any person within the chain of dis-
tribution of such products in this state. To perfect its entitlement to
this exemption the person possessing such product(s) must take from
its buyer or transferee of the product(s) a written certification in sub-
stantially the following form:

Certificate of Tax Exempt Export Petroleum Products

I hereby certify that the petroleum products specified herein, pur-
chased by or transferred to the undersigned, from (seller or transfer-
or), are for export for use or sale outside Washington state as fuel. 1
will become liable for and pay any petroleum product tax due upon all
or any part of such products which are not so exported outside
Washington State. This certificate is given with full knowledge of, and
subject to the legally prescribed penalties for fraud and tax evasion.

Registration No.

Type of Business

(If applicable) Firm Name
Registered Name (If different)

Authorized Signature
Title

Identity of Petroleum Product
(Kind and amount by volume)

Date:
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PROPOSED RULES
DEPARTMENT OF REVENUE
{Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Reve-
nue intends to adopt, amend, or repeal rules concerning
Refuse—solid waste collection business—Core deposits
and credits, battery core charges, and tires, amending
WAC 458-20-250;

that the agency will at 9:30 a.m., Wednesday, July 26,
1989, in the Revenue Conference Room, #415, 4th
Floor, General Administration Building, Olympia,
Washington 98504, conduct a public hearing on the
proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on August 2, 1989.
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The authority under which these rules are proposed is
RCW 82.32.300.

The specific statute these rules are intended to imple-
ment is chapter 431, Laws of 1989.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 26, 1989.

Dated: June 21, 1989
By: Edward L. Faker
Interim Assistant Director

STATEMENT OF PURPOSE

Title: WAC 458-20-250 Refuse—solid waste collec-
tion business—Core deposits and credits, battery core
charges, and tires.

Description of Purpose: To implement various provi-
sions of chapter 431, Laws of 1989, which take effect on
July 1, 1989. These provisions include a new tax on solid
waste collection in addition to the existing tax on refuse
collection; the exclusion from the measure for retail sales
tax of core deposits or credits, and battery core charges;
the imposition of a core charge of not less than $5.00 on
sales of vehicle batteries; and the levying of a $1.00 per
tire fee on the retail sale of new replacement tires.

Statutory Authority: RCW 82.32.300.

Specific Statute(s) Rule is .-Intended to Implement:
Chapter 431, Laws of 1989.

Reasons Supporting Proposed Action: The Depart-
ment of Revenue is mandated to promulgate rules cov-
ering the proper procedures for reporting taxes, claiming
exemptions, and applying for credits under the law. The
enactment of the referenced legislation creates a com-
plex situation for a number of taxpayers. Due to the ef-
fective date of July 1, 1989, emergency adoption of this
rule is necessary. Permanent adoption will occur only
after a public hearing under the APA [and] a full op-
portunity for all interested persons to be heard.

Agency Personnel Responsible for Drafting: Stephen
P. Zagelow, 415 General Administration Building
Olympia, WA 98504, phone 586—-4291; Implementation:
Edward L. Faker, 415 General Administration Building,
Olympia, WA 98504, phone 753-5579; and Enforce-
ment: Department of Revenue, 415 General Administra-
tion Building, Olympia, WA 98504, phone 753-5540.

AMENDATORY SECTION (Amending Order ET 86-14, filed
7/22/86)

WAC 458-20-250 REFUSE-SOLID WASTE COLLECTION
BUSINESS((:)) - CORE DEPOSITS AND CREDITS, BATTERY
CORE CHARGES, AND TIRES (1) Introduction. This section ad-
ministers the taxes on solid waste collection and the special provisions
for core deposits and credits, battery core charges, and tires.

(D)) (2) ((ntroductrom:)) Chapter 282, Laws of 1986((;cffective
FJuneH51986;)) establishe((s))d ((fortax-—purposcs;—and-defines)) the

specific business activity of the "refuse collection business((z))" ((Bn=

]

der-1985—taw—fchapter47Eaws—of 1985)-this—activity-had-been—in~
raded 2o co-tmrsiessiand i ;

eeipts)) and impose((s))d a "refuse collection tax" similar in nature to
retail sales tax. The burden of this tax is upon the ultimate consumer
of the refuse collection service. The tax rate is three and six tenths
percent (.036), and the tax measure is the total consideration charged
to the consumer—customer for the services. Chapter 431, Laws of 1989

changes the name of this tax from a refuse collection tax to a solid
waste collection tax.
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(b) Chapter 431, Laws of 1989, imposes, effective July 1, 1989, an
additional tax of 1 percent of the consideration charged for the service.
Generally, the tax is imposed in addition to and is similar to the refuse
collection tax enacted in 1986. However, unlike the refuse collection
tax, the measure of the new 1 percent tax is limited to the charges for
the actual solid waste collection services that are provided and a maxi-
mum tax measure is provided for residential collection service charges.

{c) For ease of administration and accounting, the 3.6 percent tax
shall retain its former name and be called for purposes of this section
the "refuse collection tax”, and, the tax imposed in 1989, the 1 percent
tax, shall be called the "solid waste collection tax."

(2) Neither ((F))the 1986 law or the 1989 law ((does-not)) express-
ly establishes a specific business tax classification for the gross receipts
of persons engaged in the refuse—solid waste collection business. Thus,
because of the provisions of RCW 82.04.290, such persons are subject
to the service or other activities classification of business and occupa-
tion tax.

(3) For purposes of this section the followmg terms will apply.

(a) "Refuse collection business” — "solid waste collection business”
means every person who receives waste for transfer, storage, or dispos-
al including but not limited to all collection services, public or private
dumps, transfer stations, and similar operations.

(b) "Person” shall have the meaning given in RCW 82.04.030 or
any later, superseding section.

(c) "Waste"—"solid waste" means garbage, trash, rubbish, or other
material discarded as worthless or not economically viable for further
use. The term does not include hazardous or toxic waste nor does it
include material collected primarily for recycling or salvage.

(d) "Taxpayer” means that person upon whom the refuse-solid
waste collection tax is imposed, that is, the private or commercial con-
sumer-customer.

(e) "Department” means the department of revenue.

(f) "Consideration charged for the services” means the total amount
billed to a taxpayer as compensation for refuse—solid waste collection
services, without any deduction for any costs of doing business or any
other expense whatsoever, paid or accrued, Provided, that the term
does not include any amount included in the charges for materials col-
lected primarily for recycling, nor the refuse—solid waste collection tax
itself whether separately itemized or not, nor any similar utility taxes
or consumer taxes, imposed by the state or any political subdivision
thereof or any municipal corporation, directly upon the consumer—
taxpayer and separately itemized on the taxpayer's billing. Also, the
term does not include late charges or penalties which may be imposed
for non—timely payment by taxpayers.

(4) Refuse and Solid Waste Collection Tax Measure.

(a) The refuse collection tax applies to the consideration paid for
refuse-solid waste collection services. The rate of the tax is 3.6 percent
of the amount charged for garbage collection and disposal services.

(b) For purposes of the solid waste collection tax, the following
terms will apply.

(i) "Standby", "availability", or "base" charges mean those charges
to a residential customer who receives no actual garbage pickup
service.

" (i) "Residential collection service" has its ordinary meaning and is
per can garbage collection service other than commercial or industrial
service. For purposes of this section, a residential collection service is
that service provided for each housing unit. In the case of multiple
housing units in a single structure such as apartments, condominiums,
or duplexes, or, an association of housing units such as a mobile home
park or retirement village, the service is deemed commercial unless
each occupier of a housing unit is individually provided can service and
is individually billed for such service.

(iii) "Can" or "can equivalent" has its ordinary meaning and shall
include a receptacle for waste collection made of durable, corrosion—
resistant material, watertight with a close fitting cover, with two han-
dles, and does not exceed 32 gallons, 4 cubic feet or 65 lbs. (including
contents), nor weigh more than 12 lbs. when empty. (This definition
comports with the definition of "unit" by the Utilities and Transporta-
tion Commission.) For purposes of this section, containers of 60 gallon
or more capacity, commonly called "toters”, are considered more than
2 cans.

(c) The solid waste collection tax applies to the consideration paid
for_actual solid waste collection services provided and utilized by the
customer and does not apply to amounts charged by a solid waste col-

lection business for "standby”, "availability”, or "base" charges where

no actual garbage collection occurs. Additionally, the tax does not ap-

ply to amounts charged for materials primarily collected for recycling.
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(d) For a residential customer, the tax measure is the consideration
paid, but not more than $8.00 of the monthly charge for garbage pick-
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for the refuse—solid waste collection services. The refuse collection tax
and the solid waste collection tax shall be separately reported upon

up service of less than 2 cans, or, not more than $12.00 of the monthly

lines provided on the Combined Excise Tax return.

charge for 2 cans or more.
(i) Example. City X provides residential garbage collection service

to a customer and the customer has subscribed to less than two can
service. The monthly charge is $11.00 for the service which includes a
charge of $2.00 for special pickup of recyclables. After adjustment for
the recycling charges of $2.00, the refuse collection tax measure is
$9.00 and the solid waste collection tax measure is $8.00. The tax
measure for solid waste residential pickup is limited to not more than
$8.00 of monthly charge paid. The refuse collection tax is 32 cents
(39.00 x .036), and, the solid waste collection tax is 8 cents ($8.00 x
.01), for a total refuse—solid waste collection tax of 40 cents.

(e) For computation of the maximum solid waste collection tax due
for residential customers, extra solid waste collected effects the tax
base only for a residential customer with less than 2 can service. The
tax measure for a customer with 2 or more can service will never ex-
ceed $12.00. The tax measure for a customer with less than 2 can ser-
vice does not exceed $8.00 unless the extras collected are an additional
can _equivalent sufficient to change the less than 2 can customer to a 2
can or more customer.

(i) Example. Residential customer Z has less than 2 can service for
which Z is charge $9.00 per month and results in a refuse tax of 32
cents ($9.00 x .036) and a solid waste tax of 8 cents (38.00 x .01) for a
total tax of 40 cents. One month Z has an extra trash bag picked up
which is not the equivalent of a can and the monthly charge is $11.00.

The refuse tax for this month is 40 cents ($11.00 x .036) and the solid

waste tax is 8 cents ($8.00 x .01) for a total tax of 48 cents. Since Z
had less than 2 cans picked up, Z remains a less than 2 can customer.

((68Y)) (9) The tax is due to be remitted to the department by the
person collecting it at the end of the tax reporting period in which the
tax is received by that person.

((69¥)) (10) If a taxpayer makes only a partial payment of the
amount billed for the services and tax, the amount paid must first be
used to remit the refuse—solid waste collection tax to the department.
This tax has first priority over all other claims against the amount paid
by the taxpayer.

((499)) (11) The federal government, its agencies and instrumen-
talities, and all refuse service contracts with such federal entities are
not subject to the refusesolid waste collection tax. There are no other
taxpayers expressly exempted from paying the refuse—solid waste col-
lection tax. Any other taxpayer claiming exemption of this tax for any
reason whatsoever must provide the refuse—solid waste collection busi-
ness with proof of its entitlement to exemption. The department will
verify such claims upon request.

(D)) (12) To prevent pyramiding or multiple taxation of single
transactions, the refuse—solid waste collection tax does not apply to any
person other than the taxpayer. It is a tax upon the ultimate consum-
er—customer of the refuse-solid waste service.

((€42))) (13) Persons who collect the refuse_solid waste collection
tax and who, themselves, utilize the further services of others for the
transfer, storage, or disposal of the waste collected are not required to
again pay the tax to such other service providers. However, in order to
be exempt of such tax payment a refuse-solid waste collection business
must provide other refuse—solid waste service providers with a refuse—
solid waste collector's exemption certificate in the following form:

The solid waste tax measure is limited to the consideration paid up to
$8.00, while the refuse tax is not so limited.

(ii) Example. Residential customer X has 2 or more can service for
which X is charged $9.00 per month resulting in a refuse tax of 32
cents ($9.00 x .036) and a solid waste tax of 9 cents ($9.00 x .01) fora
total tax of 41 cents. One month X has several trash bags picked up
amounting to an additional can equivalent and the charge for this
month is $13.00. The refuse tax is 47 cents ($13.00 x .036) and the
solid waste tax is 12 cents ($12.00 x .01) for a total tax of 59 cents.

(a) We hereby certify that we are engaged in the refuse-solid waste
collection business and are registered with the state department of rev-
enue to collect and report the refuse collection tax imposed under
chapter 282, Laws of 1986 and chapter 431, Laws of 1989. We certify
further that the refuse—solid waste collection tax due with respect to
the refuse—solid waste collection business being performed under this
certificate has been or will be collected and paid and that we are ex-
empt for further payment of such tax on charges for any refuse—solid
waste collection services being procured by us.

The solid waste tax measure for 2 can or more service is limited to the

consideration paid up to $12.00 while the refuse collection tax measure
is not so limited.

iii) Example. A city provides residential garbage collection for
which the city charges a $5.00 base fee and a total charge of $9.00 for
less than 2 can service and $13.00 for 2 can or more service. A cus-
tomer chooses to deliver his garbage by his own means to the local
disposal site for which the customer is charged $10.00 per month. The
city charges the customer on his monthly utility bill the $5.00 base fee.
The refuse tax collected at the disposal site is 36 cents ($10.00 x .036)
and the solid waste tax collected at the disposal site is 10 cents ($10.00
X .01) for a total collection at the disposal site of 46 cents. The refuse
tax collected by the city is 18 cents ($5.00 x .036) and no solid waste
tax is collected by the city because no actual garbage collection ser-
vices were provided the customer. As the per can limitations apply only
to residential pick up service, any garbage delivered to disposal site by
anyone other than another_refuse-solid waste collection business will
always incur a combined refuse-solid waste tax of 4.6 per cent of the
consideration paid.

((69)) (5) The person who collects the charges for refuse—solid col-
lection services from the taxpayer is responsible for collecting the
refuse—solid waste collection tax and remitting it to the state.

((€9)) (6) The law provides that if any person charged with col-
lecting the tax fails to bill the taxpayer for it, or to notify the taxpayer
in writing that the tax is due, then that person shall be personally lia-
ble for the tax. Thus, unlike the retail sales tax, the refuse-solid waste
collection tax may be included within the gross refuse fee or charge
billed to taxpayers and need not be separately itemized on such bill-
ings, but only if such taxpayers are notified in writing that the tax has
been imposed and is being collected. Nothing prevents any refuse_solid
waste collection business from separately itemizing the tax on custom-
er billings, at its option.

((t6)) (1) Furthermore, if any person collects that tax from the
taxpayer and fails to pay it to the department in the manner provided
in this section, for any reason whatever, that person shall be personally
liable for the tax.

((6M)) (8) The refuse—solid waste collection tax is due from the
taxpayer within twenty—five days from the date the taxpayer is billed

Busi Name Authorized Signature

Business Address Date

Revenue Registration No.
U.T.C. Certificate of Public Necessity No.
If not regulated by U.T.C., please check here ___

(b) Blanket certificates may be provided in advance by refuse—solid
waste collectors or other persons who collect the customer charges for
refuse—solid waste collection and who are liable for collecting and re-
mitting the refuse—solid waste collection tax.

(c) Refuse—solid waste collection businesses which provide services
for the transfer, storage, or disposal of waste, and who accept com-
pleted certifications in good faith are not required to collect and remit
the refuse—solid waste collection tax and will not be held personally li-
able for it.

(((13))) (14) Persons engaged in the refuse—solid waste collection
business by operating facilities for the transfer, storage, or disposal of
waste, including public and private dumps, and who provide such ser-
vices directly to taxpayers for a charge, are liable for the collection of
the refuse collection tax on such charges.

((619)) (15) Examples of taxable and tax exempt transactions are:

(a) A private person or commercial customer hauls its own waste to
a dump site for disposal and pays a fee — the fee is subject to the 3.6
percent refuse collection tax((:)) and the I percent solid waste collec-
tion tax.

(b) A refuse—solid waste collection company picks up and hauls res-
idential or commercial waste to a dump for disposal — this company
bills the customer for the tax and need not pay the tax upon any fur-
ther charge made by the dump site operator, by providing a refuse—
solid waste collector's certificate.

(c) A city provides refuse—solid waste collection services to its resi-
dents through an independent hauler under a negotiated contract, and
uses a county operated land fill. The city bills the residents on their
utility bills. The 3.6 percent and I percent taxes appl((ies))y to the
refuse-solid waste portion of the utility bill((z)) adjusted as provided in
this section. Th((is))ese taxes do((es)) not apply to any charge paid by
the city to the hauling company, nor to any charge made by the county
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to the city for dumping services. The city must provide the hauler and
the county with a refuse—solid waste collector's certificate.

((6457)) (16) The refuse—solid waste collection tax is imposed in
much the same manner as retail sales tax; that is, it is payable by the
refuse—solid waste consumer to the refuse-solid waste service provider
who does the customer billing. Likewise, other refuse—solid waste ser-
vice providers up the chain of transactions from the billing provider are
treated in the same manner as wholesalers and need not collect the tax
if the appropriate certificate is taken.

((46)) (17) Business and occupation tax. There is no exemption
from business and occupation tax measured by gross income of any
person engaged in the refuse—solid waste collection business. Such per-
sons are subject to the service classification of business and occupation
tax measured by their gross receipts. (See RCW 82.04.290.) Also,
there is no general provision under the law for the nonpyramiding ef-
fect of the business and occupation tax. Thus, each refuse—solid waste
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used battery, starter, etc., to the seller, retail sales tax does not apply
to the value of the used property exchanged or traded—in.

(ii) Chapter 431, Laws of 1989, effective July 23, 1989, requires the
retail selling price of a vehicle battery to include a core charge of not
less than $5.00. The core charge must be omitted from the sales price"
when the purchaser offers to the seller a used battery of equivalent
size. The retail sales tax does apply to the core charge amount included
in the sales price of a vehicle battery when the purchaser does not offer
to_the seller a used battery for exchange or trade—in. The exemption
for "core deposits or credits” applies only when an article of tangible
personal property is returned by the purchaser to the seller for the
purpose of recycling or remanufacturing. Upon the offer by the pur-
chaser to the seller of a used battery of equivalent size for exchange or
trade-in within 30 days after the purchase date of the battery, the
seller shall refund to the purchaser the core charge amount and the
retail sales tax paid on such core charge.

collection business is separately liable for this tax on its total gross re-
ceipts without any deduction for any costs of doing business or any
amounts paid over to other refuse—solid waste service providers. Also,
all amounts designated as late charges or penalties are included within
this business tax measure.

((€+9)) (18) The refuse—solid waste collection business is an "en-
terprise activity,” as defined in WAC 458-20-189, when it is funded
over fifty percent by user fees. Thus, the amounts derived from this
activity are not exempt of business and occupation tax even though
they may be charged by governmental entities. (Sec RCW 82.04.419.)

((48Y)) (19) The exemption of refuse—solid waste collection tax for
the federal government, its agencies and instrumentalities, does not
apply for business and occupation tax. Thus, refuse—solid waste collec-
tion businesses who charge such federal entities for services, under
contract or otherwise, must pay the business and occupation tax upon
such gross receipts.

((€499)) (20) Persons engaged in the refuse—solid waste collection
business may be entitled to certain express deductions or exemptions
from business and occupation tax for specific reasons unrelated to the
nature of their refuse-solid waste business activity. (See RCW 82.04-
419 and 82.04.4291.)

((€26Y)) (21) Refuse—solid waste collection businesses which provide
waste receptacles, containers, dumpsters, and the like to their custo-
mers for a charge, separate from any charge for collection of the
waste, are engaged in the business of renting tangible personal proper-
ty taxable separate and apart from the refuse-solid waste collection
business. Charges for such rentals, however designated, are subject to
retailing business and occupation tax when they are billed separately
or are line itemized on customer billings. Such businesses are engaged
in more than one taxable kind of business activity and are separately
taxable on each. (See RCW 82.04.440.)

((2D))) (22) Retail sales tax. Persons who separately charge and
bill customers for waste receptacles, as explained earlier, must collect
and remit the retail sales tax on the itemized rental price, fee, or other
consideration, however designated, charged for the receptacles.

((22))) (23) Refusesolid waste collection businesses are them-
selves the consumers of all tangible personal property purchased for
their own use in conducting such business, other than items for resale
or renting to customers, e.g., rented receptacles. Retail sales tax must
be paid to materials suppliers and providers of such tangible consuma-
bles. (See RCW 82.04.050.)

((£237)) (24) Use tax. The use tax is due upon all tangible personal
property used as consumers by refuse—solid waste collection businesses,
upon which the retail sales tax has not been paid. (See RCW
82.12.020.)

(25) Core deposits and credits — Battery core charges.

(a) For purposes of this section the following terms apply.

(i) "Core deposits or credits" means the amount representing the
value of returnable products such as batteries, starters, brakes, and
other products with returnable value added for purposes of recycling or
remanufacturing.

(ii) "Battery core charge" means that amount of the retail selling
price of a vehicle battery, not less than $5.00, which is retained by the
seller when the purchaser has no used battery to exchange or trade—in.

(b) Retail sales tax.

(i) The retail sales tax does not apply to the consideration received
as core deposits or credits in a retail or wholesale sale when a pur-
chaser_exchanges or trades—in a core to the seller. (RCW 82.08.010,
WAC 458-20=247, and chapter 431, Laws of 1989). Therefore, when
a purchaser of a vehicle battery, starter, etc., exchanges or trades—in a
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(¢) Use tax. The use tax does not apply to the value of core deposits
or credits in a retail or wholesale sale.

(d) Business and occupation tax. The core deposit and credit ex-
emptions apply only to the amount of retail sales tax and use tax to be
collected and paid. There is no core deposit or credit exclusion for
business and occupation tax. Thus, the gross receipts under the appro-
priate classification of business and occupation tax, retailing, wholesal-
ing, manufacturing, etc., continues to include the value of core deposits
and credits. Battery core charges are included as gross receipts in the
retailing classification of the business and occupation tax.

(26) Tires. Chapter 431, Laws of 1989 amends RCW 70.95.510
and, effective October 1, 1989, levies a $1 per tire fee on the retail sale
of new replacement tires. The $1 per tire fee levied replaces the .012
percent tax imposed in 1985. The fee imposed shall be paid by the
buyer and collected by the seller. The fee collected from the buyer by
the seller shall be paid to the department in accordance with RCW
82.32.045 less 10 percent retained by the seller.

(a) Retail sales tax — Use tax — Business and Occupation Tax.
Chapter 431, Laws of 1989 exempts the fee from retail sales tax and
use tax. Neither the fee nor the part of the fee retained by the seller is
subject to business and occupation tax. The seller is only the state's
collecting and reporting agent for the portion paid to the department.
The 10 percent retained portion is expressly authorized for use by the
seller to defray costs associated with the proper management of waste
tires.

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears herein pursuant to
the requirements of RCW 34.08.040.

WSR 89-13-088
EMERGENCY RULES
DEPARTMENT OF REVENUE
[Order 89-9—Filed June 21, 1989]

I, Edward L. Faker, interim assistant director of the
Department of Revenue, do promulgate and adopt at
Olympia, Washington, the annexed rules relating to
hazardous substance tax and petroleum product tax,
amending WAC 458-20-252.

I, Edward L. Faker, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is chapter 383, Laws of 1989, which is
implemented and administered under this WAC section
takes effect on July 1, 1989, thus necessitating an emer-
gency adoption of the amendatory section. A full public
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hearing will be conducted before adopting the perma-
nent rule.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated under the general rule-
making authority of the Department of Revenue as
authorized in RCW 82.32.200.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 21, 1989.

By Edward L. Faker
Interim Assistant Director

AMENDATORY SECTION (Amending Order 89-1,
filed 5/2/89)

WAC 458-20-252 HAZARDOUS SUBSTANCE
TAX AND PETROLEUM PRODUCT TAX. Part 1 ~
HAZARDOUS SUBSTANCE TAX

(1) Introduction. Under the provisions of chapter 82-
.22 RCW a hazardous substance tax was imposed, ef-
fective January 1, 1988, upon the wholesale value of
certain substances and products, with specific credits and
exemptions provided. This law is significantly changed,
effective on March 1, 1989, because of Initiative 97 (I-
97) which was passed by the voters in the November 8§,
1988 general election. The tax, which is reimposed by I-
97, is an excise tax upon the privilege of possessing haz-
ardous substances or products in this state. It is imposed
in addition to all other taxes of an excise or property tax
nature and is not in lieu of any other such taxes.

(a) I-97, which will be referred to as chapter 2, Laws
of 1989, defines certain specific substances as being haz-
ardous and includes other substances by reference to
Federal legislation governing such things. It also pro-
vides authority to the director of the State Department
of Ecology to designate any substances or products as
hazardous which could present a threat to human health
or the environment. The Department of Ecology, by duly
published rule, defines and enumerates hazardous sub-
stances and products and otherwise administers the pro-
visions of the law relating to hazardous and toxic or
dangerous materials, waste, disposal, cleanup, remedial
actions, and monitoring. (See chapter 173- of the
Washington Administrative Code.)

(b) Sections 8 through 12 of I-97 consist of the tax
provisions relating to hazardous substances and products
which are administered exclusively under this section.
The tax provisions relate exclusively to the possession of
hazardous substances and products. The tax provisions
do not relate to waste, releases or spills of any materials,
cleanup, compensation, or liability for such things, nor
does tax liability under the law depend upon such fac-
tors. The incidence or privilege which incurs tax liability
is simply the possession of the hazardous substance or
product, whether or not such possession actually causes
any hazardous or dangerous circumstance.

(c) The hazardous substance tax is imposed upon any
possession of a hazardous substance or product in this
state by any person who is not expressly exempt of the
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tax. However, it is the intent of the law that the eco-
nomic burden of the tax should fall upon the first such
possession in this state. Therefor, the law provides that if
the tax has not been paid upon any hazardous substance
or product the department may collect the tax from any
person who has had possession. The amount of tax paid
then constitutes a debt owed by the first person having
had taxable possession to the person who pays the tax.

(2) Definitions. For purposes of this ((section)) part
the following terms will apply.

(a) "Tax" means the hazardous substance tax im-
posed under Section 10 of I-97.

(b) "Hazardous substance” means anything designat-
ed as such by the provisions of chapter 173— WAC, ad-
ministered by the State Department of Ecology, as
adopted and thereafter amended. In addition, the law
defines this term to include:

(i) Any substance that, on March 1, 1989, is a haz-
ardous substance under section 101(14) of the Federal
Comprehensive Environmental Response, Compensation
and Liability Act of 1980 (CERCLA), as amended by
Public Law 99-499. These substances consist of chemi-
cals and elements in their purest form. A CERCLA
substance which contains water is still considered pure.
Combinations of CERCLA substances as ingredients to-
gether with nonhazardous substances will not be taxable
unless the end product is specifically designated as a
hazardous substance by the Department of Ecology.

(ii) petroleum products (further defined below);

(iii) pesticide products required to be registered under
the Federal Insecticide, Fungicide and Rodenticide Act
(FIFRA); and

(iv) anything else enumerated as a hazardous sub-
stance in Chapter 173—__ WAC by the Department of
Ecology.

(¢) "Product(s)" means any item(s) containing a
combination of ingredients, some of which are hazardous
substances and some of which are not hazardous
substances.

(d) " Petroleum product" means any plant condensate,
lubricating oil, crankcase motor oil, gasoline, aviation
fuel, kerosene, diesel motor fuel, benzol, fuel oil, residual
fuel, asphalt base, liquefied or liquefiable gases, such as
butane, ethane and propane, and every other product
derived from the refining of crude oil, but the term does
not include crude oil.

(i) The term "derived from the refining of crude oil"
as used herein, means produced because of and during
petroleum processing. " Petroleum processing” includes
all activities of a commercial or industrial nature where-
in labor or skill is applied, by hand or machinery, to
crude oil or any byproduct of crude oil so that as a result
thereof a fuel or lubricant is produced for sale or com-
mercial or industrial use. " Fuel" includes all combustible
gases and liquids suitable for the generation of energy.
The term "derived from the refining of crude oil" does
not mean petroleum products which are manufactured
from refined oil derivatives, such as petroleum jellies,
cleaning solvents, asphalt paving, etc. Such further
manufactured products become hazardous substances
only when expressly so designated by the Director of
Ecology.
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(e) "Possession” means control of a hazardous sub-
stance located within this state and includes both actual
and constructive possession.

(i) "Control" means the power to sell or use a haz-
ardous substance or to authorize the sale or use by
another.

(ii) " Actual possession" occurs when the person with
control has physical possession.

(iii) " Constructive possession" occurs when the person
with control does not have physical possession.

(f) "Previously taxed hazardous substance” means a
hazardous substance upon which the tax has been paid
and which has not been remanufactured or reprocessed
in any manner.

(i) Remanufacturing or reprocessing does not include
the mere repackaging or recycling for beneficial reuse.
Rather, these terms embrace activities of a commercial
or industrial nature involving the application of skill or
labor by hand or machinery so that as a result, a new or
different substance or product is produced.

(ii) "Recycling for beneficial reuse” means the recap-
turing of any used substance or product, for the sole
purpose of extending the useful life of the original sub-
stance or product in its previously taxed form, without
adding any new, different, or additional ingredient or
component.

(iii) Example: Used motor oil drained from a crank-
case, filtered, and containerized for reuse is not remanu-
factured or reprocessed. If the tax was paid on posses-
sion of the oil before use, the used oil is a previously
taxed substance.

(iv) Possessions of used hazardous substances by per-
sons who merely operate recycling centers or collection
stations and who do not reprocess or remanufacture the
used substances are not taxable possessions.

(g) " Wholesale value" is the tax measure or base. It
means the fair market value determined by the whole-
sale selling price. In cases where no sale has occurred,
wholesale value means the fair market wholesale value,
determined as nearly as possible according to the whole-
sale selling price at the place of use of similar substances
of like quality and character. In such cases the wholesale
value shall be the "value of the products" as determined
under the alternate methods set forth in WAC 458-20-
112.

(h) "Selling price" means consideration of any kind
expressed in terms of money paid or delivered by a buy-
er to a seller, without any deductions for any costs
whatsoever. Bona fide discounts actually granted to a
buyer result in reductions in the selling price rather than
deductions.

(i) "State," for purposes of the credit provisions of the
hazardous substance tax, means:

(i) the state of Washington,

(ii) states of the United States or any political subdi-
visions of such other states,

(iii) the District of Columbia,

(iv) territories and possessions of the United States,

(v) any foreign country or political subdivision
thereof.
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(j) "Person" means any natural or artificial person,
including a business organization of any kind, and has
the further meaning defined in RCW 82.04.030.

(i) The term "natural person,” for purposes of the tax
exemption provided by Section 11(2) of I-97 regarding
substances used for personal or domestic purposes,
means human beings in a private, as opposed to a busi-
ness sense.

(k) Except as otherwise expressly defined in this sec-
tion, the definitions of terms provided in chapters 82.04,
82.08, and 82.12 RCW apply equally for this section.
Other terms not expressly defined in these chapters or
this section are to be given their common and ordinary
meanings.

(3) Tax rate and measure. The tax is imposed upon
the privilege of possessing hazardous substances in this
state. The tax rate is seven tenths of one percent (.007).
The tax measure or base is the wholesale value of the
substance, as defined herein.

(4) Exemptions. The following are expressly exempt
from the tax:

(a) Any successive possessions of any previously taxed
hazardous substances are tax exempt.

(i) Any person who possesses a hazardous substance
which has been acquired from any other person who is
registered with the department of revenue and doing
business in this state may take a written statement cer-
tifying that the tax has been previously paid. Such certi-
fications must be taken in good faith and must be in the
form provided in the last part of this section. Blanket
certifications may be taken, as appropriate, which must
be renewed at intervals not to exceed four years. These
certifications may be used for any single hazardous sub-
stance or any broad classification of hazardous sub-
stances, e.g., "all chemicals."

(ii) In the absence of taking such certifications, the
person who possesses any hazardous substance must re-
tain proofs that it purchased or otherwise acquired the
substance from a previous possessor in this state. It is
not necessary for subsequent possessors to obtain certifi-
cates of previously taxed hazardous substances in order
to perfect their tax exemption. Documentation which es-
tablishes any evidence of previous tax payment by an-
other person will suffice. This includes invoices or bill-
ings from in state suppliers which reflect their payment
of the tax or simple bills of lading or delivery documents
revealing an in state source of the hazardous substances.

(iif) This exemption for taxes previously paid is avail-
able for any person in successive possession of a taxed
hazardous substance even though the previous payment
may have been satisfied by the use of credits or offsets
available to the previous person in possession.

(iv) Example. Company A brings a substance into this
state upon which it has paid a similar hazardous sub-
stance tax in another state. Company A takes a credit
against its Washington tax liability in the amount of the
other state's tax paid. It then sells the substance to
Company B, and provides Company B with a Certificate
of Previously Taxed Substance. Company B's possession
is tax exempt even though Company A has not directly
paid Washington's tax but has used a credit against its
Washington liability.
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(b) Any possession of a hazardous substance by a
natural person for use of a personal or domestic nature
rather than a business nature is tax exempt. .

(i) This exemption extends to relatives, as well as oth-
er natural persons who reside with the person possessing
the substance, and also to regular employees of that
person who use the substance for the benefit of that
person.

(ii) This exemption does not extend to possessions by
any independent contractors hired by natural persons,
which contractors themselves provide the hazardous
substance.

(iii) Examples: Possessions of spray materials by an
employee—gardener or soaps and cleaning solvents by an
employee—domestic servant, when such substances are
provided by the natural person for whose domestic bene-
fit such things are used, are tax exempt. Also, posses-
sions of fuel by private persons for use in privately
owned vehicles are tax exempt.

(c) Any possession of any hazardous substance, other
than pesticides or petroleum products, possessed by a re-
tailer for making sales to consumers, in an amount
which is determined to be "minimal" by the department
of ecology. That department has determined that the
term "minimal® means less than $1,000.00 worth of
such hazardous substances measured by their wholesale
value, possessed during any calendar month.

(d) Possessions of alumina or natural gas are tax
exempt.

(e) Persons or activities which the state is prohibited
from taxing under the United States Constitution are
tax exempt.

(i) This exemption extends to the U.S. government, its
agencies and instrumentalities, and to any possession the
taxation of which has been expressly reserved or pre-
empted under the laws of the United States.

(ii) The tax will not apply with respect to any posses-
sion of any hazardous substance purchased, extracted,
produced or manufactured outside this state which is
shipped or delivered into this state until the interstate
transportation of such substance has finally ended in this
state. Thus, out of state sellers or producers need not
pay the tax on substances shipped directly to customers
in this state. The customers must pay the tax upon their
first possession unless otherwise expressly exempt.

(iii) Out of state sellers or producers will be subject to
tax upon substances shipped or delivered to warehouses
or other in state facilities owned, leased, or otherwise
controlled by them.

(iv) However, the tax will not apply with respect to
possessions of substances which are only temporarily
stored or possessed in this state in connection with
through, interstate movement of the substances from
points of origin to points of destination both of which are
outside of this state.

(f) The former exemption for petroleum products for
export sale or use outside this state as fuel was effective-
ly repealed by I-97. There are no exemptions under the
law for any possessions of hazardous substances in this
state simply because such substances may later be sold
or used outside this state.
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(g) Though I-97 contains an exemption for persons
possessing any hazardous substance where such posses-
sion first occurred before March 1, 1989, this exemption
applies only to the tax imposed under I-97. It does not
apply retroactively to excuse the hazardous substance
tax which was imposed under chapter 82.22 RCW in ef-
fect from January 1, 1988 until March 1, 1989.
However:

(i) TRANSITIONAL RULE: Persons who possess stocks or
inventories of petroleum products as of March 1, 1989,
which are destined for sale or use outside this state as
fuel are not subject to tax upon such possessions of pre-
existing inventories. For periods before March 1, 1989
the former exemption of RCW 82.22.040(3) for export
petroleum products applies. For periods on and after
March 1, 1989 the exemption for prepossessed hazard-
ous substances explained in subsection (g) above will
apply. Records appropriate to establish that such petro-
leum products were destined for out of state sale or use
as fuel must be retained by any possessor claiming ex-
emption under this transitional rule.

(5) Credits. There are three distinct kinds of tax
credits against liability which are available under the
law.

(a) A credit may be taken by any manufacturer or
processor of a hazardous substance produced from in-
gredients or components which are themselves hazardous
substances, and upon which the hazardous substance tax
has been paid by the same person or is due for payment
by the same person.

(i) Example. A manufacturer possesses hazardous
chemicals which it combines to produce an acid which is
also designated as a hazardous substance or product.
When it reports the tax upon the wholesale value of the
acid it may use a credit to offset the tax by the amount
of tax it has already paid or reported upon the hazard-
ous chemical ingredients or components. In this manner
the intent of the law to tax hazardous substances only
once is fulfilled.

(ii) Under circumstances where the hazardous ingre-
dient and the hazardous end product are both possessed
by the same person during the same tax reporting peri-
od, the tax on the respective substances must be com-
puted and the former must be offset against the latter so
that the tax return reflects the tax liability after the
credit adjustment.

(iii) This credit may be taken only by manufacturers
who have the first possession in this state of both the
hazardous ingredients and the hazardous end product.

(b) A credit may be taken in the amount of the haz-
ardous substance tax upon the value of fuel which is
carried from this state in the fuel tank of any airplane,
ship, truck, or other vehicle.

(i) The credit may be claimed only for the amount of
tax reported or actually due to be paid on the fuel, not
the amount representing the value of the fuel.

(ii) The purpose of this credit is to exclude from tax-
ation any possessions of fuel which remains in the fuel
tanks of any carrier vehicles powered by such fuel when
they leave this state, regardless of where or from whom
such fuel-in—tanks was acquired.
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(iii) The nature of this credit is such that it generally
has application only for interstate and foreign private or
common carriers who carry fuel into this state and/or
purchase fuel in this state. The intent is that the tax will
apply only to so much of such fuel as is actually con-
sumed by such carriers within this state,

(iv) In order to equitably and efficiently administer
this tax credit, any fuel which is brought into this state
in carrier vehicle fuel tanks must be accounted for sepa-
rately from fuel which is purchased in this state for use
in such fuel tanks. Formulas approved by the depart-
ment for reporting the amount of fuel consumed in this
state for purposes of this tax or other excise tax purposes
will satisfy the separate accounting required under this
subsection.

(v) Fuel-in—tanks brought into this state must be fully
reported for tax and then the credit must be taken in the
amount of such fuel which is taken back out of this
state. This is to be done on the same periodic excise tax
return so that the net effect is that the tax is actually
paid only upon the portion of fuel consumed here.

(vi) The credit for fuel-in—tanks purchased in this
state must be accounted for by using a fuel-in—tanks
credit certificate in substantially the following form:

CERTIFICATE OF CREDIT FOR FUEL CARRIED
FROM THIS STATE IN FUEL TANKS

I hereby certify that the petroleum products specified
herein, purchased by or transferred to the undersigned,
from (name of seller or transferor), are entitled to the
credit for fuel which is carried from this state in the fuel
tank of any airplane, ship, truck, or other vehicle oper-
ated by a private or common carrier in interstate or for-
eign commerce. I will become liable for and pay the
((Irazardous—substance)) taxes due upon all or any part
of such fuel which is not so carried from this state. This
certification is given with full knowledge of, and subject
to the legally prescribed penalties for fraud and tax
evasion.

Registration No.

(if applicable)
Type of Business
Firm Name
Business Address
Registered Name

(if different)
Tax Reporting Agent

(if applicable)
Authorized Signature
Title
Identity of Fuel

(kind and amount by volume)

Date:

(vii) This certificate may be executed and provided to
any possessor of fuel in this state, throughout the chain
of distribution, with respect to fuel which ultimately will
be sold and delivered into any carrier's fuel tanks in this
state. Thus, refiners or manufacturers will take such
certificates directly from carriers or from their wholesale
purchasers who will sell to such carriers. Similarly, fuel
dealers and distributors will take such certificates from
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carriers to whom they sell such fuel. These certificates
must be retained as a permanent part of such seller's
business records.

(viii) Persons who execute and provide these credit
certificates to their fuel suppliers must retain suitable
purchase and sales records as may be necessary to de-
termine the amount of tax for which such persons may
be liable.

(ix) Blanket certificates may be used to cover recur-
rent purchases of fuel by the same purchaser. Such
blanket certificates must be renewed every two years.

(c) A credit may be taken against the tax owed in this
state in the amount of any other state's hazardous sub-
stance tax which has been paid by the same person
measured by the wholesale value of the same hazardous
substance.

(i) In order for this credit to apply, the other state's
tax must be significantly similar to Washington's tax in
all its various respects. The taxable incident must be
possessing the substance; the tax purpose must be that
the substance is hazardous, and the tax measure must be
stated in terms of the wholesale value of the substance,
without deductions for costs of doing business, such that
the other state's tax does not constitute an income tax or
added value tax.

(ii) This credit may be taken for the amount of any
other state's qualifying tax which has actually been paid
before Washington State's tax is incurred because the
substance was previously possessed by the same person
in another taxing jurisdiction.

(iii) The amount of credit is limited to the amount of
tax paid in this state upon possession of the same haz-
ardous substance in this state. Also, the credit may not
be applied against any tax paid or owed in this state
other than the hazardous substance tax imposed by Sec-
tion 10 of I-97.

(iv) Exchange agreements under which hazardous
substances or products possessed in this state are ex-
changed through any accounts crediting system with like
substances possessed in other states do not qualify for
this credit. The substance taxed in another state, and for
which this credit is sought, must be actually, physically
possessed in this state.

(v) Persons claiming this credit must maintain records
necessary to verify that the credit taking qualifications
have been met. See WAC 458-20-19301, part (9) for
record keeping requirements. The department of revenue
will publish an Excise Tax Bulletin listing other states'
taxes which qualify for this credit.

(6) Newly defined hazardous substances. The Director
of Ecology may identify and designate things as being
hazardous substances after March 1, 1989. Also, things
designated as hazardous substances may be deleted from
this definition. Such actions are done by the adoption
and subsequent periodic amendments to rules of the De-
partment of Ecology under the Washington Administra-
tive Code.

(a) The law allows the addition or deletion of sub-
stances as hazardous by rule amendments, no more often
than twice in any calendar year.
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(b) When such definitions are changed, they do not
take effect for tax purposes until the first day of the fol-
lowing month which is at least thirty days after the ef-
fective date of rule action by the Department of
Ecology.

(i) Example. The Department of Ecology adopts or
amends the rule by adding a new substance and the ef-
fective date of the amendment is June 15. Possession of
the substance does not become taxable until August 1.

(ii) The tax is owed by any person who has possession
of the newly designated hazardous substance upon the
tax effective date as explained herein. It is immaterial
that the person in possession on that date was not the
first person in possession of the substance in this state
before it was designated as hazardous.

(7) Recurrent tax liability. It is the intent of the law
that all hazardous substances possessed in this state
should incur this tax liability only once unless they are
expressly exempt. This is true of hazardous ingredients
of products as well as the manufactured end product it-
self, if designated as a hazardous substance. The exemp-
tion for previously taxed hazardous substances does not
apply to "products" which have been manufactured or
remanufactured simply because an ingredient or ingre-
dients of that product may have already been taxed
when possessed by the manufacturer. Instead of an ex-
emption, manufacturers in possession of both the haz-
ardous ingredient(s) and end product(s) should use the
credit provision explained at Part (5)(a) of this section.

(a) However, the term "product” is defined to mean
only an item or items which contain a combination of
both hazardous substance(s) and non-hazardous
substance(s). The term does not include combinations of
only hazardous substances. Thus, possessions of sub-
stances produced by combining other hazardous sub-
stances upon all of which the tax has previously been
paid will not again be taxable.

(b) When any hazardous substance(s) is first pro-
duced during and because of any physical combination
or chemical reaction which cccurs in a manufacturing or
processing activity, the intermediate possession of such
substance(s) within the manufacturing or processing
plant is not considered a taxable possession if the
substance(s) becomes a component or ingredient of the
product being manufactured or processed or is otherwise
consumed during the manufacturing or processing
activity.

(i) However, when any intermediate hazardous sub-
stance is first produced during a manufacturing or pro-
cessing activity and is withdrawn for sale or transfer
outside of the manufacturing or processing plant, a tax-
able first possession occurs.

(¢) Concentrations or dilutions for shipment or stor-
age. The mere addition or withdrawal of water or other
nonhazardous substances to or from hazardous sub-
stances designated under CERCLA or FIFRA for the
sole purpose of transportation, storage, or the later man-
ufacturing use of such substances does not result in any
new hazardous product.

(8) How and when to pay tax. The tax must be re-
ported on a special line of the combined excise tax re-
turn designated "hazardous substances." It is due for
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payment together with the timely filing of the return
upon which it is reported, covering the tax reporting pe-
riod during which the hazardous substance(s) is first
possessed within this state. Any person who is not ex-
pressly exempt of the tax and who possesses any haz-
ardous substance in this state, without having proof that
the tax has previously been paid on that substance, must
report and pay the tax.

(a) It may be that the person who purchases a haz-.
ardous substance will not have billing information from
which to determine the wholesale value of the substance
when the tax return for the period of possession is due.
In such cases the tax is due for payment no later than
the next regular reporting due date following the report-
ing period in which the substance(s) is first possessed.

(b) The taxable incident or event is the possession of
the substance. Tax is due for payment by the purchaser
of any hazardous substance whether or not the purchase
price has been paid in part or in full.

(c) Special provision for manufacturers, refiners, and
processors. Manufacturers, refiners, and processors who
possess hazardous substances are required to report the
tax and take any available exemptions and credits only
at the time that such hazardous substances are with-
drawn from storage for purposes of their sale, transfer,
remanufacture, or consumption.

(9) How and when to claim credits. Credits should be
claimed and offset against tax liability reported on the
same excise tax return when possible. The tax return
form provides a line for reporting tax on hazardous sub-’
stances and a line for taking credits as an offset against
the tax reported. It is not required that any documents
or other evidences of entitlement to credits be submitted
with the report. Such proofs must be retained in perma-
nent records for the purpose of verification of credits
taken.

(10) Special provision for consumer/first possessors.
Under circumstances where the consumer is the first
person in possession of any non—-exempt hazardous sub-
stance (e.g., substances imported by the consumer), or
where the consumer is the person who must pay the tax
upon substances previously possessed in this state (fuel
purchased for export in fuel tanks) the consumer's tax
measure will be eighty percent (80%) of its retail pur-
chase price. This provision is intended to achieve a tax
measure equivalent to the wholesale value.

(11) Hazardous substances or products on consign-
ment. Consignees who possess hazardous substances or
products in this state with the power to sell such things,
in their own name or on behalf of a disclosed or undis-
closed consignor are liable for payment of the tax. The
exemption for previously taxed substances is available
for such consignees only if the consignors have paid the
tax and the consignee has retained the certification or
other proof of previous tax payment referred to in part
(4)(i) and (ii) of this section. Possession of consigned
hazardous substances by a consignee does not constitute
constructive possession by the consignor.

(12) Hazardous substances untraceable to source.
Various circumstances may arise whereby a person will
possess hazardous substances in this state, some of which
have been previously taxed in this or other states and
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some of which may not. In such cases formulary tax re-
porting may be used, only upon a special ruling by the
department of revenue.

(a) Example. Fungible petroleum products from
sources both within and outside this state are commin-
gled in common storage facilities. Formulary reporting is
appropriate based upon volume percentages reflecting
the ratio of in—state production to out—of-state produc-
tion or other form of acquisition.

(13) Administrative provisions. The provisions of
chapter 82.32 RCW regarding due dates, reporting peri-
ods, tax return requirements, interest and penalties, tax
audits and limitations, disputes and appeals, and all such
general administrative provisions apply equally to the
hazardous substance tax. Special requested rulings cov-
ering unique circumstances generally will be issued
within sixty days from the date upon which complete in-
formation is provided to the department of revenue.

(14) Certification of previously taxed hazardous sub-
stance. Certification that the hazardous substance tax
has already been paid by a person previously in posses-
sion of the substance(s) may be taken in substantially
the following form:

I hereby certify that this purchase — all purchases of.

(omit one)
by s
(name of purchaser)

(identify substance(s) purchased)

who possesses registration no.

(buyer's number, if registered)

consists of the purchase of hazardous substance(s) or
product(s) upon which the hazardous substance tax has
been paid in full by a person previously in possession of
the substance(s) or product(s) in this state. This certifi-
cate is given with full knowledge of, and subject to the
legally prescribed penalties for fraud and tax evasion,
and with the full knowledge and agreement that the un-
dersigned hereby assumes any liability for hazardous
substance tax which has not been previously paid be-
cause of possession of the hazardous substance(s) or
product(s) identified herein.

The registered seller named below personally paid the tax
upon possession of the hazardous substances.

A person in possession of the hazardous substances prior to
the possession of the registered seller named below paid
the tax.

(Check the appropriate line.)

Name of registered seller Registration No.
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all other taxes of an excise or property tax nature, in-
cluding the hazardous substance tax explained earlier in
this section, and is not in lieu of any other such taxes.

(a) Sections 14-18 of the law consist of the tax provi-
sions relating to possession of petroleum products which
are administered exclusively under this section. The ap-
plication of the petroleum product tax with the excep-
tions noted below, is the same as the hazardous sub-
stance tax applications explained in subsection (1)(c) of
Part 1 of this section.

(b) The petroleum product tax is imposed upon any
possession_of petroleum products in this state by any
person who is not expressly exempt of the tax. However,
it _is the intent of the law that the economic burden of
the tax should fall only upon the first such possession in
this state just like the hazardous substance tax.

(2) Definitions. For purposes of this part the following
terms will apply.

(a) "Tax" means the petroleum product tax imposed
under section 16 of the law.

(b) " Petroleum product” means any plant condensate,
lubricating oil, gasoline, aviation fuel, kerosene, diesel
motor fuel, benzol, fuel oil, residual fuel oil, asphalt
base, liquefied or liquefiable gases, such as butane,
ethane and propane, and every other product derived
from the refining of crude oil, but the term does not in-
clude crude oil.

(c) " Possession" means control of a petroleum product
located within this state and includes both actual and
constructive possession.

(i) "Control" means the power to sell or use a petro-
leum product or to authorize the sale or use by another.

(ii) " Actual possession" occurs when the person with
control has physical possession.

(iii) " Constructive possession" occurs when the person
with control does not have physical possession.

(d) " Previously taxed petroleum products” means pe-
troleum products upon which the petroleum product tax
has been paid and which have not been remanufactured
or reprocesssed in any manner (other than mere repack-
aging or recycling for beneficial reuse) since the tax was
paid.

(e) "Wholesale value" is the tax measure or base. It
means _the fair market value determined by the whole-
sale selling price at the place of use of similar products
of like quality and character. " Wholesale Value" shall
be determined in precisely the manner for the petroleum
product tax as it is for the hazardous substance tax in

Firm name Address

Type of business

Authorized signature Title
Date

PART Il — PETROLEUM PRODUCTS TAX

(1) Under the provisions of Chapter 383, Laws of
1989, (hereinafter referred to as the law), a petroleum
product tax was imposed, effective July 1, 1989, upon
the wholesale value of petroleum products in this state
with specific credits and exemptions provided. The tax is
an excise tax upon the privilege of first possessing petro-
leum products in this state. It is imposed in addition to
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Part 1, subsection (2)(g) of this section.

(f) "Selling price". See 2(h) of Part 1 of this section.

(g) "State," for purposes of the credit provisions of
the petroleum product tax, means:

(i) a state of the United States other than
Washington, or any political subdivision of such other

state,
(ii) the District of Columbia,

(iii) any foreign country or political subdivision there-
of, and

(iv) territories and possessions of the United States.

(3) Tax rate and measure. The tax is imposed upon
the privilege of possession of petroleum products in this
state. The tax rate is fifty one—hundredths of one percent




WSR 89-13-088

(.005). The tax measure or base is the wholesale value of
the petroleum products, as defined_herein. The tax will
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(v) Each successive possessor of such petroleum pro-
ducts must, in turn, take a certification in_this form from

apply for first possessions of petroleum products in all

any other person to whom such petroleum products are

periods after its effective date unless the department

sold or transferred in this state. Failure to take and keep

notifies_taxpayers in writing of the department's deter-

such certifications as part of its permanent records will

mination that the pollution liability reinsurance program

incur petroleum product tax liability by such sellers or

trust account contains a sufficient balance to cause a

transferrers of petroleum products.

moratorium on the tax application. The department will
again notify taxpayers in writing if and when the ac-

(vi) Persons in possession of such petroleum products
who themselves export or cause the exportation of such

count balance requires reapplication of the tax.
(4) Exemptions. The following are expressly exempt

products to persons outside this state for further sale or

use as fuel must keep the proofs of actual exportation

from the tax:
(a) Any successive possessions of any previously taxed

required by WAC 458-20-193, Parts A or C. Carriers

who will purchase fuel in this state to be taken out of

petroleum products are exempt in precisely the manner

state in the fuel tanks of any ship, airplane, truck, or

as the same exemption for the hazardous substance tax.

other carrier vehicle will provide their fuel suppliers with

(See Part 1, subsection (4)(a) of this section.) If the tax

this certification. Then such carriers will directly report

is paid by any person other than the first person having

and pay the tax only upon the portion of such fuel actu-

taxable possession of a petroleum product, the amount of

ally consumed by them in_this state. (With respect to

tax paid shall constitute a debt owed by the first person

fuel brought into this state in fuel tanks and partially

having taxable possession to the person who paid the tax.

consumed here, see the credit provisions of Part 1, sub-

(b) Any possession of a petroleum product by a natu-

section (5)(b) of this section.

ral person for use of a personal or domestic nature rath-
er than a business nature is exempt in precisely the

(vii) Blanket export exemption certificates may never
be accepted in connection with petroleum products ex-

manner as the same exemption for the hazardous sub-

changed under exchange agreements.

stance tax. (See Part 1, subsection (4)(b) of this

section.)

(c) Any possessions of the following substances are

(d) Any possession_of petroleum products packaged
for sale to ultimate consumers. This exemption is limited
to petroleum products which are prepared and packaged

tax exempt:
(i) Natural gas, or petroleum coke;,

(ii) Liquid fuel or fuel gas used in processing

for sale at usual and ordinary retail outlets. Examples
are containerized motor oil, lubricants, and aerosol
solvents.

petroleum;
(iif) Petroleum products that are exported for use or

(5) Credits. There are two distinct kinds of tax credits
against liability which are available under the law.

sale outside this state as fuel.
(iv) The exemption for possessions of petroleum pro-

(2) A credit may be taken in the amount of the pe-
troleum product tax upon the value of fuel which is car-

ducts for export sale or use as fuel may be taken by any

ried from this state in the fuel tank of any airplane, ship,

person within the chain of distribution of such products

truck, or other vehicle. The credit is applied in_precisely

in this state. To perfect its entitlement to this exemption

the same manner as the hazardous substance tax in Part

the person possessing such product(s) must take from its

1, subsection (5)(b) of this section.

buyer or transferee of the product(s) a written certifica-
tion in substantially the following form:

Certificate of Tax Exempt Export Petroleum Products

I hereby certify that the petroleum products specified

The same form of certification as used for the fuel-in—-
tanks hazardous substance tax credit in subsection
(5)(b)(vi) of Part 1 of this section may be used.

(b) A credit may be taken against the tax owed in this
state in the amount of any other state's petroleum

herein, purchased by or transferred to the undersigned,

product tax which has been paid by the same person

from (seller or transferor), are for export for use or sale

measured by the wholesale value of the same petroleum

outside Washington state as fuel. I will become liable for -

product tax.

and pay any petroleum product tax due upon all or any
part of such products which are not so exported outside

(i) In order for this credit to apply, the other state's
tax must be significantly similar to Washington's tax in

Washington State. This certificate is_given with full

all its various respects. The taxable incident must be on

knowledge of, and subject to the legally prescribed pen-

the act or privilege of possessing petroleum products and

alties for fraud and tax evasion.

Registration No.
Type of Business

the tax must be of a kind that is not generally imposed
on other activities or privileges, the tax purpose must be
to fund pollution liability insurance, and the tax measure

(If applicable) Firm Name
Registered Name (If different)

Authorized Signature
Title

must be stated in terms of the wholesale value of the
petroleum products, without deductions for costs of do-
ing business, such that the other state's tax does not
constitute an income tax or added value tax.

Identity of Petroleum Product
(Kind and amount by volume)

Date:

(i) The credit is applied in precisely the same manner
as the state credit for hazardous substance tax in Part 1,
subsection (5)(c) of this section. The amount of the
credit shall not exceed the petroleum product tax liabili-
ty with respect to that petroleum product.
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WSR 89-13-089
EMERGENCY RULES
DEPARTMENT OF REVENUE
[Order 89-8—Filed June 21, 1989]

I, Edward L. Faker, interim assistant director of the
Department of Revenue, do promulgate and adopt at
Olympia, Washington, the annexed rules relating to
Refuse—sold waste collection business—Core deposits
and credits, battery core charges, and tires, amending
WAC 458-20-250.

I, Edward L. Faker, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is chapter 431, Laws of 1989, which is
implemented and administered under this WAC section
takes effect on July 1, 1989, thus necessitating an emer-
gency adoption of the amendatory section. A full public
hearing will be conducted before adopting the perma-
nent rule.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated under the general rule—
making authority of the Department of Revenue as
authorized in RCW 82.32.300.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED June 21, 1989.

By Edward L. Faker
Interim Assistant Director

AMENDATORY SECTION (Amending Order ET 86-
14, filed 7/22/86)

WAC 458-20-250 REFUSE-SOLID WASTE
COLLECTION BUSINESS((-)) — CORE DEPOSITS
AND CREDITS, BATTERY CORE CHARGES,
AND TIRES (1) Introduction. This section administers
the taxes on solid waste collection and the special provi-
sions for core deposits and credits, battery core charges,
and tires.

3) (a) ((Introduction:)) Chapter 282, Laws of
1986((—cffective—Funme—1986;)) establishe((s))d ((for
tax—purposcs;—and-defincs)) the specific business activity
of the "refuse collection business((z))" ((Hnder19851iaw

1)

(chapter—+7H;—Faws—of 1985)this—activity—had-been—in=
cluded-asa fpubi;c SCT !1;:.: bus.1’1_1:sa audcgif o2 spg:;ml ii

f t )) and
impose((s))d a "refuse collection tax" similar in nature
to retail sales tax. The burden of this tax is upon the ul-
timate consumer of the refuse collection service. The tax
rate is three and six tenths percent (.036), and the tax
measure is the total consideration charged to the con-
sumer—customer for the services. Chapter 431, Laws of
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1989 changes the name of this tax from a refuse collec-
tion tax to a solid waste collection tax.

(b) Chapter 431, Laws of 1989, imposes, effective
July 1, 1989, an additional tax of 1 percent of the con-
sideration charged for the service. Generally, the tax is
imposed in addition to and is similar to the refuse col-
lection tax enacted in 1986. However, unlike the refuse
collection tax, the measure of the new | percent tax is
limited to the charges for the actual solid waste collec-
tion services that are provided and a maximum tax
measure is provided for residential collection service
charges.

(¢) For ease of administration and accounting, the 3.6
percent tax shall retain its former name and be called
for purposes of this section the "refuse collection tax",
and, the tax imposed in 1989, the 1 percent tax, shall be
called the "solid waste collection tax.”

(2) Neither ((F))the 1986 law or the 1989 law ((does
not)) expressly establishes a specific business tax classi-
fication for the gross receipts of persons engaged in the
refuse—solid waste collection business. Thus, because of
the provisions of RCW 82.04.290, such persons are sub-
ject to the service or other activities classification of
business and occupation tax.

(3) For purposes of this section the following terms
will apply.

(a) " Refuse collection business" — "solid waste collec-
tion business" means every person who receives waste for
transfer, storage, or disposal including but not limited to
all collection services, public or private dumps, transfer
stations, and similar operations.

(b) "Person" shall have the meaning given in RCW
82.04.030 or any later, superseding section.

(c) "Waste"-"solid waste" means garbage, trash,
rubbish, or other material discarded as worthless or not
economically viable for further use. The term does not
include hazardous or toxic waste nor does it include ma-
terial collected primarily for recycling or salvage.

(d) "Taxpayer" means that person upon whom the
refuse—solid waste collection tax is imposed, that is, the
private or commercial consumer—customer.

(e) " Department" means the department of revenue.

(f) "Consideration charged for the services" means
the total amount billed to a taxpayer as compensation
for refuse—solid waste collection services, without any
deduction for any costs of doing business or any other
expense whatsoever, paid or accrued, Provided, that the
term does not include any amount included in_the
charges for materials collected primarily for recycling,
nor the refuse—solid waste collection tax itself whether
separately itemized or not, nor any similar utility taxes
or consumer taxes, imposed by the state or any political
subdivision thereof or any municipal corporation, direct-
ly upon the consumer—taxpayer and separately itemized
on the taxpayer's billing. Also, the term does not include
late charges or penalties which may be imposed for non—
timely payment by taxpayers.

(4) Refuse and Solid Waste Collection Tax Measure.

(a) The refuse collection tax applies to the considera-
tion paid for refuse—solid waste collection services. The
rate of the tax is 3.6 percent of the amount charged for
garbage collection and disposal services.
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(b) For purposes of the solid waste collection tax, the
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to change the less than 2 can customer to a 2 can or

following terms will apply.
(i) "Standby", "availability", or "base" charges mean
those charges to a residential customer who receives no

more customer.
(i) Example. Residential customer Z has less than 2
can service for which Z is charge $9.00 per month and

actual garbage pickup service.
(ii) "Residential collection service" has its ordinary

results in a refuse tax of 32 cents ($9.00 x .036) and a
solid waste tax of 8 cents ($8.00 x .01) for a total tax of

40 cents. One month Z has an extra trash bag picked up

meaning and is per can garbage collection service other
than commercial or industrial service. For purposes of

which is not _the equivalent of a can and the monthly

this section, a residential collection service is that service

charge is $11.00. The refuse tax for this month is 40

provided for each housing unit. In the case of multiple

cents ($11.00 x .036) and the solid waste tax is 8 cents

housing units in_a single structure such as apartments,

($8.00 x .01) for a total tax of 48 cents. Since Z had less

condominiums, or duplexes, or, an association of housing

than 2 cans picked up, Z remains a less than 2 can cus-

units such as a mobile home park or retirement village,

tomer. The solid waste tax measure is limited to the

the service is deemed commercial unless each occupier of

consideration paid up to $8.00, while the refuse tax is

a_housing unit is individually provided can service and is

not so limited.

individually billed for such service.
(iii) "Can" or "can equivalent" has its ordinary

(ii) Example. Residential customer X has 2 or more
can service for which X is charged $9.00 per month re-

meaning and shall include a receptacle for waste collec-

sulting in a refuse tax of 32 cents ($9.00 x .036) and a

tion made of durable, corrosion—resistant material, wa-

solid waste tax of 9 cents ($9.00 x .01) for a total tax of

tertight with a close fitting cover, with two handles, and

41 cents. One month X has several trash bags picked up

does not exceed 32 gallons, 4 cubic feet or 65 Ibs. (in-

amounting to an additional can equivalent and the

cluding contents), nor weigh more than 12 lbs. when

charge for this month is $13.00. The refuse tax is 47

empty. (This definition comports with the definition of

cents ($13.00 x .036) and the solid waste tax is 12 cents

"unit" by the Utilities and Transportation Commission.)

($12.00 x .01) for a total tax of 59 cents. The solid

For purposes of this section, containers of 60 gallon or

waste tax measure for 2 can or more service is limited to

more capacity, commonly called " toters", are considered

the consideration paid up to $12.00 while the refuse col-

more than 2 cans.
(c) The solid waste collection tax applies to the con-
sideration paid for actual solid waste collection services

lection tax measure is not so limited.
(iii) Example. A city provides residential garbage col-
lection for which the city charges a $5.00 base fee and a

provided and utilized by the customer and does not ap-

total charge of $9.00 for less than 2 can service and

ply to amounts charged by a solid waste collection busi-

$13.00 for 2 can or more service. A customer chooses to

ness for "standby", "availability", or "base" charges
where no actual garbage collection occurs. Additionally,

deliver his garbage by his own means to the local dis-
posal site for which the customer is charged $10.00 per

the tax does not apply to amounts charged for materials

month. The city charges the customer on his monthly

primarily collected for recycling.
(d) For a residential customer, the tax measure is the

utility bill the $5.00 base fee. The refuse tax collected at
the disposal site is 36 cents ($10.00 x .036) and the solid

consideration paid, but not more than $8.00 of the

waste tax collected at the disposal site is 10 cents

monthly charge for garbage pickup service of less than 2

($10.00 x .01) for a total collection at the disposal site of

cans, or, not more than $12.00 of the monthly charge for

46 cents. The refuse tax collected by the city is 18 cents

2 cans or more.
(i) Example. City X provides residential garbage col-

($5.00 x .036) and no solid waste tax is collected by the
city because no actual garbage collection services were

lection service to a customer and the customer has sub-

provided the customer. As the per can limitations apply

scribed to less than two can service. The monthly charge

only to residential pick up service, any garbage delivered

is $11.00 for the service which includes a charge of

to disposal site by anyone other than another refuse-

$2.00 for special pickup of recyclables. After adjustment

solid waste collection business will always incur a com-

for the recycling charges of $2.00, the refuse collection

bined refuse—solid waste tax of 4.6 per cent of the con-

tax measure is $9.00 and the solid waste collection tax

sideration paid.

measure is $8.00. The tax measure for solid waste resi-
dential pickup is limited to not more than $8.00 of
monthly charge paid. The refuse collection tax is 32
cents ($9.00 x .036), and, the solid waste collection tax
is 8 cents ($8.00 x .01), for a total refuse—solid waste
collection tax of 40 cents.

(e) For computation of the maximum solid waste col-
lection tax due for residential customers, extra solid
waste collected effects the tax base only for a residential
customer with less than 2 can service. The tax measure

(((#})) (5) The person who collects the charges for
refuse—solid collection services from the taxpayer is re-
sponsible for collecting the refuse—solid waste collection
tax and remitting it to the state.

((€5))) (6) The law provides that if any person
charged with collecting the tax fails to bill the taxpayer
for it, or to notify the taxpayer in writing that the tax is
due, then that person shall be personally liable for the
tax. Thus, unlike the retail sales tax, the refuse-solid
waste collection tax may be included within the gross

for a customer with 2 or more can service will never ex-
ceed $12.00. The tax measure for a customer with less
than 2 can service does not exceed $8.00 unless the ex-
tras collected are an additional can equivalent sufficient

refuse fee or charge billed to taxpayers and need not be
separately itemized on such billings, but only if such
taxpayers are notified in writing. that the tax has been
imposed and is being collected. Nothing prevents any
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refuse—solid waste collection business from separately
itemizing the tax on customer billings, at its option.

((¢63)) (7) Furthermore, if any person collects that
tax from the taxpayer and fails to pay it to the depart-
ment in the manner provided in this section, for any
reason whatever, that person shall be personally liable
for the tax.

((67)) (8) The refuse=solid waste collection tax is due
from the taxpayer within twenty—five days from the date
the taxpayer is billed for the refuse—solid waste collec-
tion services. The refuse collection tax and the solid
waste collection tax shall be separately reported upon
lines provided on the Combined Excise Tax return.

((€8)) (9) The tax is due to be remitted to the de-
partment by the person collecting it at the end of the tax
reporting period in which the tax is received by that
person.

((¢93)) (10) If a taxpayer makes only a partial pay-
ment of the amount billed for the services and tax, the
amount paid must first be used to remit the refuse—solid
waste collection tax to the department. This tax has first
priority over all other claims against the amount paid by
the taxpayer.

((#8))) (11) The federal government, its agencies
and instrumentalities, and all refuse service contracts
with such federal entities are not subject to the refuse—
solid waste collection tax. There are no other taxpayers
expressly exempted from paying the refuse—solid waste
collection tax. Any other taxpayer claiming exemption of
this tax for any reason whatsoever must provide the
refuse—solid waste collection business with proof of its
entitlement to exemption. The department will verify
such claims upon request.

((d1)) (12) To prevent pyramiding or multiple tax-
ation of single transactions, the refuse—solid waste col-
lection tax does not apply to any person other than the
taxpayer. It is a tax upon the ultimate consumer—cus-
tomer of the refuse—solid waste service.

((42))) (13) Persons who collect the refuse-solid
waste collection tax and who, themselves, utilize the fur-
ther services of others for the transfer, storage, or dis-
posal of the waste collected are not required to again
pay the tax to such other service providers. However, in
order to be exempt of such tax payment a refuse—solid
waste collection business must provide other refuse—solid
waste service providers with a refuse—solid waste collect-
or's exemption certificate in the following form:

(a) We hereby certify that we are engaged in the
refuse—solid waste collection business and are registered
with the state department of revenue to collect and re-
port the refuse collection tax imposed under chapter 282,
Laws of 1986 and chapter 431, Laws of 1989. We certi-
fy further that the refuse—solid waste collection tax due
with respect to the refuse—solid waste collection business
being performed under this certificate has been or will
be collected and paid and that we are exempt for further
payment of such tax on charges for any refuse—solid
waste collection services being procured by us.
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Business Name Authorized Signature

Business Address Date

Revenue Registration No.
U.T.C. Certificate of Public Necessity No.
If not regulated by U.T.C., please check here ____

(b) Blanket certificates may be provided in- advance
by refuse—solid waste collectors or other persons who
collect the customer charges for refuse-solid waste col-
lection and who are liable for collecting and remitting
the refuse—solid waste collection tax.

(¢) Refuse-solid waste collection businesses which
provide services for the transfer, storage, or disposal of
waste, and who accept completed certifications in good
faith are not required to collect and remit the refuse—
solid waste collection tax and will not be held personally
liable for it.

(((13)) (14) Persons engaged in the refuse-solid
waste collection business by operating facilities for the
transfer, storage, or disposal of waste, including public
and private dumps, and who provide such services di-
rectly to taxpayers for a charge, are liable for the col-
lection of the refuse collection tax on such charges.

((cH9)) (15) Examples of taxable and tax exempt
transactions are:

(a) A private person or commercial customer hauls its
own waste to a dump site for disposal and pays a fee —
the fee is subject to the 3.6 percent refuse collection
tax((z)) and the 1 percent solid waste collection tax.

(b) A refuse—solid waste collection company picks up
and hauls residential or commercial waste to a dump for
disposal — this company bills the customer for the tax
and need not pay the tax upon any further charge made
by the dump site operator, by providing a refuse—solid
waste collector's certificate.

(¢) A city provides refuse—solid waste collection ser-
vices to its residents through an independent hauler un-
der a negotiated contract, and uses a county operated
land fill. The city bills the residents on their utility bills.
The 3.6 percent and 1 percent taxes appl((fes))y to the
refuse—solid waste portion of the utility bill((-)) adjusted
as provided in this section. Th((is))ese taxes do((es)) not
apply to any charge paid by the city to the hauling
company, nor to any charge made by the county to the
city for dumping services. The city must provide the
hauler and the county with a refuse-solid waste collect-
or's certificate.

(((453)) (16) The refuse—solid waste collection tax is
imposed in much the same manner as retail sales tax;
that is, it is payable by the refuse—solid waste consumer
to the refuse—solid waste service provider who does the
customer billing. Likewise, other refuse—solid waste ser-
vice providers up the chain of transactions from the bill-
ing provider are treated in the same manner as whole-
salers and need not collect the tax if the appropriate
certificate is taken. '

((66))) (17) Business and occupation tax. There is no
exemption from business and occupation tax measured
by gross income of any person engaged in the refuse—
solid waste collection business. Such persons are subject
to the service classification of business and occupation
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tax measured by their gross receipts. (See RCW 82.04-
.290.) Also, there is no general provision under the law
for the nonpyramiding effect of the business and occu-
pation tax. Thus, each refuse—solid waste collection
business is separately liable for this tax on its total gross
receipts without any deduction for any costs of doing
business or any amounts paid over to other refuse—solid
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(i) " Core deposits or credits" means the amount rep-
resenting the value of returnable products such as bat-
teries, starters, brakes, and other products with return-
able value added for purposes of recycling or
remanufacturing.

(i) " Battery core charge" means that amount of the
retail selling price of a vehicle battery, not less than

waste service providers. Also, all amounts designated as
late charges or penalties are included within this busi-
ness tax measure.

((47)) (18) The refuse—solid waste collection busi-
ness is an "enterprise activity," as defined in WAC 458-
20-189, when it is funded over fifty percent by user fees.
Thus, the amounts derived from this activity are not ex-
empt of business and occupation tax even though they
may be charged by governmental entities. (See RCW
82.04.419.)

((18))) (19) The exemption of refuse-solid waste

$5.00, which is retained by the seller when the purchaser
has no used battery to exchange or trade-in.

(b) Retail sales tax.

(i) The retail sales tax does not apply to the consider-
ation received as core deposits or credits in a retail or
wholesale sale when a purchaser exchanges or trades—in
a core to the seller. (RCW 82.08.010, WAC 458-
20=247, and chapter 431, Laws of 1989). Therefore,
when a purchaser of a vehicle battery, starter, etc., ex-
changes or trades—in a used battery, starter, etc., to the
seller, retail sales tax does not apply to the value of the

collection tax for the federal government, its agencies
and instrumentalities, does not apply for business and
occupation tax. Thus, refuse-solid waste collection busi-
nesses who charge such federal entities for services, un-
der contract or otherwise, must pay the business and oc-
cupation tax upon such gross receipts.

((+9))) (20) Persons engaged in the refuse—solid

used property exchanged or traded—in.

(ii) Chapter 431, Laws of 1989, effective July 23,
1989, requires the retail selling price of a vehicle battery
to include a core charge of not less than $5.00. The core
charge must be omitted from the sales price when the
purchaser offers to the seller a used battery of equivalent
size. The retail sales tax does apply to the core charge

waste collection business may be entitled to certain ex-
press deductions or exemptions from business and occu-
pation tax for specific reasons unrelated to the nature of
their refuse—solid waste business activity. (See RCW
82.04.419 and 82.04.4291.)

((€69)) (21) Refuse—solid waste collection businesses
which provide waste receptacles, containers, dumpsters,
and the like to their customers for a charge, separate
from any charge for collection of the waste, are engaged
in the business of renting tangible personal property
taxable separate and apart from the refuse—solid waste

amount included in the sales price of a vehicle battery
when the purchaser does not offer to the seller a used
battery for exchange or trade—in. The exemption for
" core deposits or credits” applies only when an article of
tangible personal property is returned by the purchaser
to the seller for the purpose of recycling or remanufac-
turing. Upon the offer by the purchaser to the seller of a
used battery of equivalent size for exchange or trade—in
within 30 days after the purchase date of the battery,
the seller shall refund to the purchaser the core charge
amount and the retail sales tax paid on such core charge.

collection business. Charges for such rentals, however
designated, are subject to retailing business and occupa-
tion tax when they are billed separately or are line item-
ized on customer billings. Such businesses are engaged
in more than one taxable kind of business activity and
are separately taxable on each. (See RCW 82.04.440.)

((€21)) (22) Retail sales tax. Persons who separately
charge and bill customers for waste receptacles, as ex-
plained earlier, must collect and remit the retail sales
tax on the itemized rental price, fee, or other considera-
tion, however designated, charged for the receptacies.

((229)) (23) Refuse-solid waste collection businesses
are themselves the consumers of all tangible personal
property purchased for their own use in conducting such
business, other than items for resale or renting to custo-
mers, e.g., rented receptacles. Retail sales tax must be
paid to materials suppliers and providers of such tangi-
ble consumables. (See RCW 82.04.050.)

((€23))) (24) Use tax. The use tax is due upon all
tangible personal property used as consumers by refuse—
solid waste collection businesses, upon which the retail
sales tax has not been paid. (See RCW 82.12.020.)

(25) Core deposits and credits — Battery core charges.

(c) Use tax. The use tax does not apply to the value of
core deposits or credits in a retail or wholesale sale.

(d) Business and occupation tax. The core deposit and
credit exemptions apply only to the amount of retail
sales tax and use tax to be collected and paid. There is
no core deposit or credit exclusion for business and oc-
cupation tax. Thus, the gross receipts under the appro-
priate classification of business and occupation tax, re-
tailing, wholesaling, manufacturing, etc., continues to
include the value of core deposits and credits. Battery
core charges are included as gross receipts in the retail-
ing classification of the business and occupation tax.

(26) Tires. Chapter 431, Laws of 1989 amends RCW
70.95.510 and, effective October 1, 1989, levies a $1 per
tire fee on the retail sale of new replacement tires. The
81 per tire fee levied replaces the .012 percent tax im-
posed in 1985. The fee imposed shall be paid by the
buyer and collected by the seller. The fee collected from
the buyer by the seller shall be paid to the department in
accordance with RCW 82.32.045 less 10 percent re-
tained by the seller.

(a) Retail sales tax — Use tax — Business and Occupa-
tion Tax. Chapter 431, Laws of 1989 exempts the fee

(a) For purposes of this section the following terms

from retail sales tax and use tax. Neither the fee nor the

apply.

part of the fee retained by the seller is subject to busi-
ness and occupation tax. The seller is only the state's
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collecting and reporting agent for the portion paid to the
department. The 10 percent retained portion is expressly
authorized for use by the seller to defray costs associated
with the proper management of waste tires.

Reviser's note: RCW 34.04.058 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears herein pursuant to
the requirements of RCW 34.08.040.

WSR 89-13-090

PROPOSED RULES
UTILITIES AND TRANSPORTATION

COMMISSION

[Filed June 21, 1989]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Washington Ultilities
and Transportation Commission intends to adopt,
amend, or repeal rules relating to procedures before the
commission, chapter 480-09 WAC. The proposed new
chapter is shown below as Appendix A, Docket No. U~
89-2966-R. Written and/or oral submissions may also
contain data, views, and arguments concerning the effect
of the proposed new chapter on economic values, pursu-
ant to chapter 43.21H RCW and WAC 480-08-
050(17);

that the agency will at 9:00 a.m., Wednesday, July 26,
1989, in the Commission's Hearing Room, Second Floor,
Chandler Plaza Building, 1300 South Evergreen Park
Drive S.W., Olympia, WA, conduct a public hearing on
the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 80-01.040 and 34.05.220.

The specific statute these rules are intended to imple-
ment is chapter 34.05 RCW.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before July 19, 1989.

Dated: June 21, 1989
By: Paul Curl
Acting Secretary

STATEMENT OF PURPOSE

In the matter of adopting chapter 48009 WAC re-
lating to procedures before the commission.

The rules proposed by the Washington Utilities and
Transportation Commission are to be promulgated pur-
suant to RCW 80.01.040 and 34.05.220 which direct
that the commission has authority to adopt procedures
necessary to [the] implementation of the provisions of
Titles 80 and 81 RCW.

The rules proposed by the Washington Ultilities and
Transportation Commission are designed to establish
rules governing practice and procedure before the
agency.
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Paul Curl, Acting Secretary, Chandler Plaza Build-
ing, 1300 South Evergreen Park Drive S.W., Olympia,
WA, phone (206) 753-6451, and members of his staff
were responsible for the drafting of the proposed rules
and will be responsible for implementation and enforce-
ment of the proposed rules. .

The proponent of the rules is the Washington Ultilities
and Transportation Commission.

There are no comments or recommendations being
submitted inasmuch as the proposal is pursuant to legis-
lative authorization reflected in RCW 80.01.040 and
34.05.220.

The rule change is not necessary as the result of fed-
eral law, or federal or state court action.

The rule changes proposed will affect no economic
values.

This certifies that copies of this statement are on file
with the commission, are available for public inspection,
and that three copies of this statement are this date be-
ing forwarded to the Joint Administrative Rules Review
Committee.

APPENDIX "A"

Chapter 48009 WAC

PROCEDURE

WAC

480-09-010 General application—Special rules—Exceptions—
Cancellation of former rules.

480-09-100 Commission address—Receipt of documents.

480-09-110 Office hours.

480-09-120 Filing and service.

480-09-130 Computation of time.

480-09-140 Ex partc communications.

480-09-150 Informal complaints.

480-09-200 Interpretive and policy statements.

480-09-210 Rule making—Notice of proposed rule—Rules
coordinator.

480-09-220 Petitions for rule making, amendment, or repeal.

480-09-300 Filing requirements—Statement of policy.

480-09-310 Filing requirements—Definition.

480-09-320 Filing requirements—Intervenor list.

480-09-330 Filing requirements—General rate increases.

480-09-340 Objections to closures of highway-railroad grade
crossings.

480-09-400 Applications for adjudicative proceedings.

480-09-410 Parties.

480-09-420 Pleadings—Applications for authority—Protests.

480-09-425 Pleadings—Verification, responsive pleadings,
amendments.

480-09-430 Intervention.

480-09-440 Continuances—Extensions of time.

480-09-450 Interpreters.

480-09-460 Prehearing conferences.

480-09-465 Settlement.

480-09-470 Stipulation as to facts.

480-09-475 Subpoenas.

480-09-480 Data requests.

480-09-500 Brief adjudicative proceedings.

480-09-510 Emergency adjudicative proceedings.

480-09-600 Conversion proceedings.

480-09-610 Consolidation of proceedings.

480-09-620 Joint hearings.

480-09-700 Hearings—Notice and failure to appear.

480-09-705 Notice to limited—English-speaking parties.

480-09-710 Appearance and practice before commission.

480-09-720 Appearances—Party status.

480-09-730 Conduct at hearings.

480-09-735 Order of procedure.

480-09-736 Hearing guidelines.

480-09-740 Evidence.

480-09-745 Exhibits and documentary evidence.
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480-09-750 Rules of evidence.

480-09-760 Interlocutory orders.

480-09-770 Briefs.

480-09-780 Entry of initial and final orders—Administrative
review.

480-09-800 Stay.

480-09-810 Reconsideration.

480-09-815 Amendment or rescission.

480-09-820 Rehearing or reopening.

480-09-830 Compliance with orders.

NEW SECTION

WAC 48009010 GENERAL APPLICATION—SPECIAL
RULES—EXCEPTIONS—CANCELLATION OF FORMER
RULES. (1) General rules. These rules of practice and procedure are
for general application to proceedings before the commission.

(2) Special rules. When rules apply to certain classes of public ser-
vice companies or to particular proceedings, those special rules shall
govern in the event of conflict with the general rules.

(3) Modifications and exceptions. These rules are subject to such
exceptions as may be just and reasonable in individual cases as deter-
mined by the commission.

NEW SECTION

WAC 480-09-100 COMMISSION ADDRESS—RECEIPT OF
. DOCUMENTS. (1) Address; receipt of documents. Except as provid-
ed in chapter 480-04 WAC, all written communications and docu-
ments should be addressed to: The Office of the Secretary, Washington
Utilities and Transportation Commission, 1300 South Evergreen Park
Drive S.W., Olympia, Washington 98504, and not to individual mem-
bers of the commission staff. Except as provided in chapter 48004
WAC, all communications and documents are deemed to be officially
received only when delivered at the office of the secretary.

(2) Identification; one subject in a letter. Letters to the Washington
utilities and transportation commission (referred to in these rules as
the "commission") should include only one subject.

(a) Each item of pleading or correspondence which relates to a pro-
ceeding before the commission shall set forth at the top of the first
page the docket number and name of the proceeding, if known to the
writer, the title of the pleading, and the identity of the person who
submits it.

(b) Communications to the commission from the holder of any per-
mit, license, or certificate shall identify the exact name and the num-
ber under which the authority is held and the name and title of the
writer.

(3) After business hours, communications with the commission may
be made by calling toll-free 1-800-562—6150 and leaving a recorded
message.

NEW SECTION

WAC 480-09-110 OFFICE HOURS. Commission offices are
open between the hours of 8:00 a.m. and 5:00 p.m. Monday through
Friday, except on state holidays.

NEW SECTION

WAC 480-09-120 FILING AND SERVICE. (1) Filing. Filing
of any document shall be deemed complete only upon receipt by the
secretary or, when authorized by the presiding officer of a proceeding
before the commission, upon receipt by the presiding officer.

(a) Receipt in the commission’s telefax machine, or similar device,
does not constitute filing.

(b) Unless in a particular case the commission specifies a different
number of copies, every pleading submitted to the commission shall be
filed with three copies for transportation matters and twenty copies for
all other matters.

(c) Filing a document with the commission does not constitute ser-
vice upon the office of the attorney general or any other party. Like-
wise, service on the office of the attorney general does not constitute a
filing with the commission.

(2) Service.

(a) Except as otherwise provided, when any party has appeared by
attorney or other authorized representative in a proceeding, service
upon such attorney or representative will be deemed valid service upon
the party of all future pleadings in the proceeding before the
commission.
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(b) Service by parties. Service by parties shall be made by delivering
one copy to each party in person; by mailing, properly addressed with
postage prepaid; by commercial parcel delivery company properly ten-
dered with fees prepaid, or by telefacsimile transmission, where origi-
nals are mailed simultaneously. Service by mail shall be complete
when a true copy of the document is properly addressed and stamped
and deposited in the United States mail. Service by commercial parcel
delivery company shall be complete when accepted for delivery by the
company.

(c) Service by commission. All notices, complaints, petitions, find-
ings of fact, opinions, and orders required to be served by the commis-
sion may be served in person, by mail, by commercial parcel delivery
company, properly tendered with fees prepaid, or by telefacsimile
transmission, when originals are mailed simultaneously. Service thereof
shall be complete when a true copy of the document, properly address-
ed and stamped, is deposited in the United States mail with first class
postage affixed, or accepted for delivery by the parcel delivery
company.

(d) Certificate of service. There shall appear on the original of every
pleading when filed with the commission in accordance with this sub-
section (2) of this section, either an acknowledgment of service, or the
following certificate:

"1 hereby certify that I have this day served the foregoing
document upon all parties of record in this proceeding, by
(authorized method of service pursuant to WAC 480-09-
120 (2)(a))
Datedat ............... this .......... day of ..........
(signature)
Of counsel for ........cccceeenennns

NEW SECTION

WAC 480-09-130 COMPUTATION OF TIME. The time for
doing an act shall be computed by excluding the first day and includ-
ing the last, unless the last day is a holiday, Saturday, or Sunday, and
then it is excluded from the computation.

NEW SECTION

WAC 480-09-140 EX PARTE COMMUNICATIONS. (1)
General. After the commencement of an adjudicative proceeding and
prior to the entry of a final order therein, no party to the proceeding,
or its counsel, shall discuss the merits of the proceeding with the com-
missioners, the presiding officer or the commissioners' staff assistants
assigned to that proceeding, unless reasonable notice is given to all
parties who have appeared therein, to enable them to be present at the
conference. When a party initiates correspondence with a presiding or
reviewing officer regarding the merits of any pending proceeding, a
copy of the correspondence shall be served upon all parties of record
and proof of such service furnished to the commission.

(2) The commission may prescribe appropriate sanctions, including
default, for any violation of this section.

NEW SECTION

WAC 480-09-150 INFORMAL COMPLAINTS. (1) Informal
complaints may be made by letter or other communication. Informal
complaints may be taken up by the commission with the affected per-
sons, by correspondence or otherwise, to bring about a resolution of the
complaint without formal hearing or order. The commission encour-
ages the informal settlement of disputes whenever possible. (See WAC
480-09-465.)

(2) Contents. An informal complaint should contain all facts essen-
tial to a disposition of the complaint, including the dates of acts or
omissions complained against. Relevant statutes or rules should be cit-
ed if known to the writer.

(3) No mandatory or prohibitory order may result from an informal
complaint. Matters instituted by informal complaint shall be without
prejudice to the right of any party or the commission to file and prose-
cute a formal complaint.

NEW SECTION

WAC 480-09-200 INTERPRETIVE AND POLICY STATE-
MENTS. (1) General. Upon the petition of any interested person sub-
ject to its jurisdiction, or upon its own motion, the commission may,
when it appears to be in the public interest, make and issue interpre-
tive and policy statements when necessary to terminate a controversy
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or to remove a substantial uncertainty as to the application of statutes
or rules of the commission.

(2) The commission shall maintain a roster of interested persons,
consisting of persons who have requested in writing to be notified of all
interpretive and policy statements issued by the commission. The roster
shall be updated once each year. Whenever the commission issues an
interpretive or policy statement, it shall send a copy of the statement to
each person listed on the roster.

NEW SECTION

WAC 480-09-210 RULE MAKING—NOTICE OF PRO-
POSED RULE—RULES COORDINATOR. (1) In any proposed
rule making, the commission may solicit comments from the public on
the subject of possible rule making under active consideration within
the agency by causing notice to be published in the state register of the
subject matter and indicating where, when, and how persons may
comment.

(2) At least twenty days before the rule-making hearing at which
the agency receives public comment regarding adoption of a rule, the
agency shall cause notice of the hearing to be published in the State
Register. The publication shall contain information as provided in
RCW 34.05.320 and shall constitute the proposal of a rule.

(3) Within a reasonable time after the publication of the notice of a
proposed rule in the State Register, any person may request a copy of
the notice by writing to the secretary of the commission. .

(4) Petitions for adoption, amendment, or repeal of a rule shall be
made pursuant to WAC 480-09-220.

(5) Upon filing notice of a proposed rule with the code reviser, the
commission shall have copies of the statement on file and available for
public inspection.

(6) Inquiries regarding rules being proposed or being prepared with-
in the commission for proposal may be made to Office of the Secretary,
Rules Coordinator, Washington Ultilities and Transportation Commis-
sion, 1300 South Evergreen Park Drive S.W., Olympia, Washington
98504.

(7) Persons may receive notice of proposed rule makings for all
commission rules, or for those affecting specific industries, by sending a
request in writing to the rules coordinator.

NEW SECTION

WAC 480-09-220 PETITIONS FOR RULE MAKING,
AMENDMENT, OR REPEAL. (1) Any interested person may peti-
tion the commission requesting the promulgation, amendment, or re-
peal of any rule.

(2) When the petition requests the promulgation of a rule, the re-
quested or proposed rule must be set out in full. The petition must also
include all the reasons for the requested rule. When the petition re-
quests the amendment or repeal of a rule presently in effect, the rule or
portion of the rule in question must be set out as well as a suggested
amended form, if any. The petition must include all reasons for the re-
quested amendment or repeal of the rule. Any petition for promulga-
tion, amendment, or repeal of a rule shall be accompanied by briefs of
any applicable law, and shall contain an assessment of economic values
affected by the proposed promulgation, amendment, or repeal.

(3) All petitions shall be considered by the commission which may,
in its discretion, order a hearing for the further consideration and dis-
cussion of the requested promulgation, amendment, repeal, or modifi-
cation of any rule.

(4) Within sixty days after submission of a petition, the commission
shall:

(a) Deny the petition in writing, stating its reasons for the denial,
and serve a copy of the denial upon the petitioner; or

(b) Initiate rule-making proceedings in accordance with chapter 34-
.05 RCW.

(5) In rule-making proceedings initiated by interested persons on
petition, as well as by the commission on its own motion, the commis-
sion will include in its order determining the proceedings its assessment
of economic values affected by the rule making involved. In addition,
the notice of intention to effect any rule making will contain a solicita-
tion of data, views, and arguments from interested persons on the eco-
nomic values which may be affected by such rule making.

(6) The commission shall submit a small business economic impact
statement when required by chapter 19.85 RCW, the Regulatory Fair-
ness Act.
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NEW SECTION

WAC 480-09-300 FILING REQUIREMENTS—STATE-
MENT OF POLICY. Statement of policy. The commission establishes
the requirements of WAC 480-09-300 through 480-09-330 for filings
relating to general rate increases by electric, natural gas, and telecom-
munications companies subject to its jurisdiction. Requirements as to
the form and content of filings will standardize presentations, clarify
issues, and speed and simplify the processing of rate filings.

NEW SECTION

WAC 480-09-310 FILING REQUIREMENTS—DEFINI-
TION. (1) For the purposes of WAC 480-09-300 through 480-09-
330 only, a general rate increase filing is the request by any company
regulated by the commission under Title 80 RCW for an increase in
rates which meets one or more of the following criteria:

(a) The amount requested would increase gross annual revenue of
the company from activities regulated by the commission by three per-
cent or more.

(b) Tariffs are restructured such that the gross revenue provided by
any class would increase by three percent or more.

(c) The company requests a change in its authorized rate of return
on common equity or capital structure.

(2) The following proceedings shall not be considered general rate
increases even though the revenue requested may exceed three percent
of the company's gross annual revenue from Washington regulated op-
erations: Energy cost adjustment proceedings; natural gas tracking in-
creases; emergency or other short—notice increases caused by disaster
or weather—related conditions unexpectedly increasing a public service
expense; rate increases designed to recover governmentally—imposed
increases in costs of doing business such as changes in tax laws or
ordinances; or other increases designed to recover increased expenses
arising on short notice and beyond the public service company's
control.

NEW SECTION

WAC 480-09-320 FILING REQUIREMENTS—INTERVE-
NOR LIST. (1) The commission will maintain an intervenor list for
each of the utilities under its jurisdiction. The list will contain the
name and address of each person who intervened in the utility's latest
general rate proceeding.

(2) Public counsel designated by the attorney general shall be placed
on the intervenor list maintained by the commission for each utility
company.

NEW SECTION

WAC 480-09-330 FILING REQUIREMENTS—GENERAL
RATE INCREASES. General rate increase filings for utility compa-
nies shall include, at a minimum, the following information:

(1) All testimony and exhibits which the company intends to present
as its direct case if the filing is suspended and a hearing held. The fil-
ing shall also include supporting work papers.

(2) To the extent it is not included in the testimony or exhibits, the
following information shall be included in the work papers:

(a) A detailed portrayal of the development of the company's re-
quested rate of return.

(b) A detailed portrayal of restating actual and pro forma adjust-
ments which the company proposes.

(i) Restating actual adjustments are defined as those adjustments
which adjust the booked operating results for any defects or infirmities
which may exist in actual recorded results which can distort test period
earnings. Restating actual adjustments are also used to adjust from an
as-recorded basis to a basis which is acceptable for rate making. Ex-
amples of restating actual adjustments are adjustments to remove prior
period amounts, to eliminate below—the-line items which were record-
ed as operating expenses in error, to adjust from book estimates to ac-
tual amounts, and to eliminate or to normalize extraordinary items
which have been recorded during the test period.

(ii) Pro forma adjustments are defined as those adjustments which
give effect for the test period to all known and measured changes
which are not offset by other factors. The filing shall identify dollar
values and underlying reasons for each of the proposed adjustments.

(c) A detailed portrayal of revenue sources during the test year and
a parallel portrayal, by source, of the changes in revenue produced by
the filing, including an explanation of the derivation of the changes.
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(d) If the public service company has not achieved its authorized
rate of return, an explanation as a policy statement of why it has not
and what the company is doing to improve its earnings in addition to
its request for increased rates.

(e) A representation of the actual rate base and results of operation
of the company during the test period, calculated in the manner used
by the commission to calculate the company's revenue requirement in
the commission's most recent order granting the company a general
rate increase.

(3) The filing shall also include a summary document which briefly
states the following information, as applicable:

(a) The date and amount of the latest prior general rate increase
authorized by the commission.

(b) Total revenues at present rates and at requested rates.

(c) Requested revenue increase in percentage, in total and by major
customer class.

(d) Requested revenue increase in dollars, in total and by major
customer class.

(e) Requested rate increase in dollars, per average customer by cus-
tomer class, or other representation, if necessary to depict representa-
tive effect. Filings shall also state the effect of the proposed rate in-
crease in dollars per month on typical residential customers by usage
categories.

(f) Most current customer count, by major customer class.

(g) Current authorized overall rate of return and authorized rate of
return on common equity.

(h) Requested overall rate of return and requested rate of return on
common equity, and the method or methods used to calculate rate of
return on common equity.

(i) Requested capital structure.

(j) Requested net operating income.

(k) Requested rate base and method of calculation, or equivalent,
which it contains.

() Requested revenue effect of attrition allowance, if any is
requested.

(4) All testimony and exhibits filed with the commission shall also
be mailed to all persons on the commission's intervenor list.

(5) The most recent annual report to shareholders, if any.

(6) Any cost studies relied upon by the company in support of its
filing. In addition, the company shall identify all cost studies conducted
in the last five years for any of the company's services, together with a
description of the methodology used in such studies.

NEW SECTION

WAC 480-09-340 OBJECTIONS TO CLOSURES OF HIGH-
WAY-RAILROAD GRADE CROSSINGS. (1) Filing. Objections to
closures of highway-railroad grade crossings under RCW 81.53.060
shall be filed in writing within twenty days of publication of notice of
the proposed closure, setting forth the full names and mailing address-
es of persons objecting to the closure, the particular crossing which is
the subject of the objection, the commission cause number, if known,
and a statement of the objection. Communications which do not meet
these requirements, other than the requirement of stating the commis-
sion cause number, will not be treated as objections for the purpose of
requiring a hearing upon the proposed closure to be held as provided
by RCW 81.53.060.

(2) Party status — appearances — service of final order. No person
who fails to enter an appearance as prescribed by WAC 480-09-720,
will be entitled to party status to a proceeding under RCW 81.53.060
after the close of the period for the taking of appearances if a hearing
is held, even though such person may have filed an objection to a pro-
posed crossing closure under the provisions of subsection (1) of this
section, and no such person will be entitled to service of the final order
of the commission in the matter unless party status is reestablished
through intervention under the provisions of WAC 480-09-430, al-
though such person may be sent a courtesy copy of the proposed or
final order.

(3) Interested persons who lack party status, as defined herein, shall
be provided an opportunity to be heard and offer evidence as required
by RCW 81.53.060. They may not call witnesses, cross—examine wit-
nesses or otherwise participate as a party. Interested persons who lack
party status lack standing to file petitions for administrative review of
initial orders or to file petitions for reconsideration of final orders.
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NEW SECTION

WAC 480-09-400 APPLICATIONS FOR ADJUDICATIVE
PROCEEDINGS. (1) Persons involved in an actual case or controver-
sy within the jurisdiction of the commission to resolve may apply to the
commission for an adjudicative proceeding to secure an order resolving
matters at issue. Each application should specify every issue to be ad-
judicated in the proceeding.

(2) Petitions, formal complaints, protests, and requests for review of
the denial of unprotested authority, when properly and timely filed,
constitute applications for adjudicative proceedings.

(3) The commission may, in its discretion, treat unprotested appli-
cations for authority as applications for adjudicative proceedings.

(4) Within thirty days after receipt of an application for an adjudi-
cative proceeding, the commission shall notify the applicant of any ob-
vious errors or omissions, request any additional information it requires
and is permitted by law to require regarding the application for adju-
dicative proceeding, and notify the applicant of the name, mailing ad-
dress, and telephone number that may be contacted regarding the
application.

(5) Within ninety days after receipt of the application or receipt of
the response to a timely request made under subsection (2) of this sec-
tion, the commission shall:

(a) Approve or deny the petition or protest on the basis of brief or
emergency adjudicative proceedings;

(b) Commence an adjudicative proceeding by serving the parties
with a notice of hearing pursuant to RCW 34.05.434 and WAC 480-
09-700; or

(c) Decide not to conduct an adjudicative proceeding and furnish -
the applicant with a copy of its decision in writing, with a brief state-
ment of its reasons for doing so and of any administrative review
available.

NEW SECTION

WAC 480-09-410 PARTIES. (1) General. "Person” when used
in this chapter means any individual, corporation, partnership, associa-
tion, or any body politic, agency, or municipal corporation. A "party”
is any person which has complied with all requirements for establishing
and maintaining party status in any proceeding before the commission.

(2) Classification of parties. Parties to proccedings before the com-
mission shall be styled applicants, complainants, petitioners, respon-
dents, intervenors, or protestants, according to the nature of the pro-
ceeding and the relationship of the parties thereto. When an appear-
ance has been entered for the commission and/or for the public coun-
sel division of the attorney general's office, they shall respectively be
considered parties to the proceeding for all purposes.

(3) Applicants.

(a) Persons applying for any right or authority which the commis-
sion has jurisdiction to grant shall be styled "applicants.”

(b) Applicants for adjudicative proceedings under chapter 34.05
RCW shall be styled according to their roles as defined in this section.

(4) Complainants. Persons who complain to the commission of any
act or omission by any other person shall be styled "complainants.” In
any proceeding which the commission brings on its own motion, it shall
be styled "complainant.”

(5) Petitioners. Persons petitioning for relief shall be styled
"petitioners.”

(6) Respondents. Persons against whom